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Our Second Year. 


Most of our readers will be apprised, by a circular from the 
publishers, of the reasons which have induced the changes 
with which we begin the present year. Judge Dillon retires 
from the active management of the JouRNAL at his own re- 
quest. We are authorized in saying that this will not di- 
minish his interest in the JOURNAL, nor will it materially 
lessen the amount of his contributions. He will not, how- 
ever, as heretofore, feel under the necessity of contributing 
at stated times, but will be free to confine his labors on the 
JOURNAL to such intervals of leisure as he may have between 


the terms of his various courts. Nor will he in any sense 


‘ be chargeable with responsibility for opinions which may be 


expressed editorially in these columns. 


Without making any definite promises, we have it in mind 
to say that the four pages of additional space which we shall 
carry during the present year, will be chiefly devoted to the 
publishing of novel decisions of the s¢a¢e courts, and decisions 
of the Supreme Court of the United States which are of 
general interest. We also have in mind the introduction of 
one or two new features of interest, but think it best not to 
make any promises in connection with them. The general 
satisfaction of our readers with*our first volume, has induced us 
to continue the general plan of the JoURNAL without substan- 
tial chahge. A little experience has sufficed to teach us that 
it is unwise to make definite pledges as to our future course. 
Instead of doing this, we shall endeavor to see that the meas- 
ure of each day’s duty is fulfilled, and shall trust our readers 
to judge of what we may do in the future by the efforts which 


we have been able to put forth in the past. 


We desire to tender our earnest thanks to those judges and 
members of the profession who have favored us with opinions 
and contributions, and we solicit a continuation of their 
favors during the coming year. We need not remind them 
that our space will still be too limited to publish in full all 
opinions which we may receive ; but we hope to be able either 
We shall 


be obliged to any of our readers for timely information of 


to publish or notice all that are of general interest. 


any decisions which they may consider of sufficient importance 


and general interest for publication. 





MANDAMUS AGAINST EXECUTIVE OFFICERS OF STATE Gov- 
ERNMENT.—Contrary to our usual custom, we yield a large 
portion of our space in this issue to the opinion of the ma- 
jority of the Supreme Court of Texes, in the case of Keuch- 
ler v. Wright, which we noticed at length in our issue for 
December 18. (1 Cenr. L. J. 627). We shall publish the 
separate opinion of Mr. Chief Justice Roberts next week. 





LIABILITY OF STOCKHOLDERS IN INSOLVENT CORPORATIONS. 
—wWe publish in this number the full text of a very recent 
and satisfactory opinion of the Supreme Court of the United 
States, delivered by the chief justice upon this subject. In 
view of the large number of corporations which have 
failed in the last two years, this opinion is one of no incon- 
siderable interest. It will be seen that the supreme court 
hold, that a provision for proportionate liability on the part of 
members for the debts of the corporation, is equivalent to a 
provision that the remedy must be in equity against a// the 
stockholders, and for the benefit of all the creditors, and that 
at common law there is no individual liability on the part of 
stockholders for corporate debts, and that such a personal lia- 
bility is purely statutory. 





EXCHANGE OF BriErs.—During the past year we received 
from friends and subscribers alarge number of valuable briefs, 
many of them on novel and important questions. How to 
utilize these puzzled us somewhat, particularly as we could 
not find time to read and digest their contents. It now oc- 
curs to us that we may accomplish this by making the Jour- 
NAL a sort of bureau for the exchange of briefs. For instance, 
suppose a subscriber in California sends us a printed argument 
upon some novel question. Suppose another subscriber is 
laboring on the same, or on a similar question ; it would be 
of great advantage to the latter to know that he could pro- 
cure material assistance from his professional brother in Cali- 
fornia. To enable our readers to communicate with each other, 
and to profit by each other’s labors in such cases, we propose 
examining any briefs with which we may be favored, so far 
as will enable us to publish in the JouRNAL a statement of the 
points involved in the controversy, and the name and address 
of the counsel from whom a copy of the brief can be pro 
cured. Any reader who may desire to examine it will thus 
be enabled to procure it by addressing a request to its author. 


ADMIRALTY CASES IN THE SUPREME Court.—If Mr. Chief 
Justice Waite keeps on as he has begun this term, he will en- 
dear himself to the profession by the brevity of his opinions. 
The case of Rogers v. Schooner Wheeler, for instance, was a 
case of collision in admiralty, and involved, as such cases 
usually do, questions of fact only. Instead of writing a 
great, long opinion, bringing out all the points in the evidence, 
and giving Mr. Wallace an opportunity to illustrate them with 
diagrams, he disposes of the case in these words:  ‘*‘ Ques- 
tions of fact only are presented by this appeal. There is no 
dispute as to the law. Twocourts have already found against 
the appellants. It has been over and over again ruled by this 
court, that under such circumstances the burden is on the ap- 
pellant to show the error. Every presumption is in favor of 
the decrees below. We ought not to reverse unless the error 
is manifest. Such is not the case here. It is, indeed, urged 
that the claimants, by their own proof, established the fact 
that there was no lookout at the bow of the Wheeler when the 
collision occurred. This is so, but whether that was a con- 
tributing fault was a question of fact, and that has been twice 
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found against the appellants. We are entirely satisfied with 
all the findings. The judgment of the circuit court is 
affirmed.’’ 

But what shall we say of the fact that the precious time of 
the judges of the Supreme Court of the United States must be 
taken up with the consideration of questions like these, which a 
jury of old sea captains would be more competent to determine? 
Under the ruling in Morgan v. Thornhill, 11 Wall. 65, we 
now have substantially wine final courts of bankruptcy, the 
number of questions and of causes which can be taken above 
the circuit judges being extremely limited, compared with 
the great volume of bankruptcy litigation. If ‘‘a uniform 
system of bankruptcy ’’ can be successfully administered in 
nine final courts, it should really seem that questions in admir- 
alty which do not involve important and unsettled questions 
of law, might stop in the circuit courts. 





The Publication of Legal Notices. 


An act passed by the Legislature of New York last win- 
ter, and which Governor Dix has just approved, provides as 
follows: 

The presiding Justice of the Supreme Court of the First Judicial District, 
the Chief Judge of the Common Pleas Court in and for the City and County 
of New York, the Chief Judge of the Superior Court of the City of New 
York, and the Chief Justice of the Marine Court of the City of New York, 
or a majority of them, shall designate a daily law journal, published in said 
city, in which shall be published all calendars of the courts of record held in 
and for said city and county, which calendars shall contain the numbers and 
titles of the causes and names of the attorneys appearing therein, with such 
particulars and notices in respect to such calendars, or the causes thereon, as 
may be specified by the clerks of said courts respectively, under the order of 
said courts, together with every notice or advertisement in legal proceedings, 
or which may be required by law to be published in one or more papers in said 
city or county. If such notice or advertisement is required to be published 
in only one paper, then such publication shall be made in said paper; but i¢ 
such notice or advertisement is required to be published in more than one 
paper, then one of such requisite papers shall be the paper so designated. 
Provided, that no greater sum shall be paid per folio than that now allowed by 
law. 

We referred to this particular measure, and expressed our 
views on the subject at some length in a previous number (1 
Cent. L. J. 391). The appropriateness—nay, even the neces- 
sity—in large cities of selecting some one law journal as the 
medium in which all legal advertisements shall be published, 
is too obvious to dwell upon. It must have been this consid- 
eration which inclined Governor Dix, after a long delibera- 
tion, to approve the above act, although it was opposed by the 
leading daily papers, and by the Council of Political Refotm, 
of New York City, and although it involves what, on a super- 
ficial examination, may seem to savor of monopoly. 

We need not add that the Daily Register is the journal 
which the judges have designated as the official journal of 
legal advertising under this act. This journal has, by its 
judicious attention to local interests, by its habit of reporting 
the decisions of the courts of New York City immediately 
after their rendition, by the freshness and ability of its edi- 
torials, and by the judicious quality of its selections from 
other journals, justly deserved this favor, and its managers and 
editor deserve our congratulations. In entering upon its new 
career, the Register makes the following observations: 

This daily publication is hereafter to be official, and therefore a legal notice 
to parties litigant of the time when, and the place where, their eauses will be 
tried. The benefit to the legal profession is great, because of the daily infor- 
mation conveyed by such official organ; and to the general public it conveys 





information of the same nature, which enables litigants to watch the progress 
of their causes. Heretofore, on the first day of a term, the attorneys’ clients 
and witnesses, promiscuously attended court, in consequence of which the 
court rooms were crowded to such a degree that no business could be trans- 
acted; ani so for several days thereafter. Now, none need nor will attend, 
except those whose causes are set down for trial. But the great feature of the 
bill, and that which should specially command it to the public, is the provi- 
sion by which all legz1 notices or advertisements required by law to be pub- 
lished in one or more papers are required to be published in the official organ 
as one of such papers. Asa matter to be proven, it is proper that some one 
paper should be designated for such purpose. For the object of reference, 
such notice or advertisement will always be found in the official journal ; and 


in perfecting the titles to properties sold under foreclosures or other processes, 


this singling out a certain fixed and determinate publication will be inval- 
uable. 





The Supreme Court of the United States. 

The French writers on the art of war, say that the cavalry 
should never be required to perform the police or fatigue 
duty of an army when it can be avoided; but that the 
strength and spirit of this arm of the service ought to be hus- 
banded and nourished, not only in time of peace, but also 
during the active movements of the campaign, to the end that 
it may be freely lavished at the decisive moment on the field 
of battle. It would perhaps be well if Congress would apply 
this principle to the work of the judges of the Supreme Court 
of the United States. Their strength should not be wasted 
by the consideration of a mass of miscellaneous litigation with 
which their docket is crowded, which might equally well be 
determined in other tribunals, but should be carefully hus- 
banded, in order that they should be able to give their best 
efforts to the determination of the great questions of constitu- 
tional and public law which are constantly coming before 
them. To give them some relief, and to render it possible 
for them to get through with the work which is constantly 
accumulating and increasing before them, several measures 
have been suggested. Of these the more important are the 
following : 

1. To increase still further the number of the judges. To 
this proposition there are serious, if not insuperable, objec- 
tions. Some who have attentively studied this subject, be- 
lieve that a court composed of more than five judges, is too 
unwieldy for a good working court. Every one who has had 
experience with the workings of deliberative bodies, under- 
stands how much more readily a difficult and complicated 
measure can be developed in a small committee than by the 
whole house. In fact we believe that ‘‘committee of the 
whole ’’ is seldom resorted to, except for the purposes of des- 
ultory debate, and as a sort of preparation for the final vote. 
The plan of increasing the number of judges, then, although it 
seems the measure most likely to be adopted, may be dis- 
missed as the one least practicable. 

2. To abolish appeals and writs of error from the supreme 
courts of the territories, and from the Supreme Court of the 
District of Columbia. Concerning the expediency of this 
measure, there would seem to be no room for hesitation. 
There would seem to be no valid reason whatever why these 
courts, composed as they are of benches of judges selected by 
the President and Senate from the whole Union, cannot ex- 
ercise final jurisdiction over all matters wherein the jurisdiction 
of the highest state tribunals is final, and why the supervisory 
power of the Supreme Court of the United States should not 
be limited as to them in the same manner as it is limited with 
reference to the state courts. 
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3. To increase still further the pecuniary limit of the appel- 
ate jurisdiction of the supreme court. Whatever lawyers may 
think of this measure, it is safe to say it will never be a popu- 
far one. There is evidently a feeling on the part of the 
people now, that the highest court of the nation is already 
removed a long distance from them ; and their representatives 
will probably hesitate before enacting a measure which seems | 
to deny to the poor the same sort of justice which is accorded | 
to the rich. Our conviction is that the present limit of two 
thousand dollars is high enough; and while we are not pre- 
pared to say that the time will not come when this limit will 
have to be increased, yet we believe that this should not be 
done until other means of relieving the judges of their exces- 
sive burden are exhausted. 

4. Since it is apparent that some measure of relief must be 
speedily devised, it might be worth considering whether a 
beneficial measure would not be found in the establishment of 
two other courts of final resort, a tribunal of commerce, and 
acourt of appeal in admiralty. The former court could be 
clothed with appellate jurisdiction of all commercial ques- 
tions, including bankruptcy, thus giving us ome final court of 
bankruptcy, instead of mine, which we practically have under 
the present system. With the establishment of the latter 
tribunal, the circuit courts might be relieved of their appellate 
jurisdiction in admiralty. 

Over these two tribunals the supreme court might exercise 
a limited supervision for the purpose of determining questions 
of constitutional and public law, and such other important 
matters as might be certified to it froma divided bench. 
The influence of a final tribunal of commerce, would doubt- 
less be beneficially felt in rendering our commercial law more 
uniform and homogeneous. The number of commercial cases 
which reach the supreme court is at present too limited for 
such a result to be attained. 








Liability of Stockholders in Insolvent Corporations. 


CHARLES T. POLLARD v. JOHN F. BAILEY, ASSIGNEE IN 
BANKRUPTCY OF FOWLER & SOMERVILLE. 


Supreme Court of the United States, October Term, 1874. 


1. Insolvent Corporations — Proportionate Liability as Stockholders, how 
Ascertained.—A bank charter contained a provision that “‘ stockholders are bound re- 
spectively for all debts of the bank in proportion to their stock holden therein:"’ Hed, 
that each stockholder, on the insolvency of the bank, was only bound to creditors to pay 
a sum which shall bear the same proportion to the whole indebtedness of the bank, that 
his stock bears to the whole capital ; that this proportion could only be ascertained in 
equity, in a suit in which an account could be taken and an order for distribution made, 
once for all ; and that one creditor fer himself alone, could not, under this and other pro- 
visions of the charter maintain an action against a single stockholder, to enforce the lat- 
ter’s liability to creditors. 

2. . Case Distinguished from New York cases in which the charter 
provided generally, that all stockholders should be individually liable for the payment 
of the debts of the corporation. 

3. Liability Enforced in Equity.—‘ The provision for a propfertionate 
liability is equivalent to a provision for an appropriate form of equitable action to enforce 
it.’ Per Waite, C. J. 

4- Notice of the Liability.—*‘ The individual liability of stockholders in a 
corporation for the payment of its debts, is always a creature of statute. At common law 
it does not exist.”” Per Waite, C. J. , 











In error to the District Court of the United States for the Middle 
District of Alabama. 

Mr. Chief Justice WaIrE delivered the opinion of the court. 

The right of Bailey to maintain his action against Pollard de- 
pends upon the construction to be given to the charter of the bank. 
Pollard does not deny his liability to the creditors, but insists that 





it cannot be enforced in this manner, 


He is one of the stockholders of the bank and Bailey one of its 
creditors. Stockholders are, by art. 2, sec. 16 of the charter, 
‘bound respectively for allthe debts of the bank in proportion to 
their stock holden therein.” The action below was at law, by one 
creditor against one stockholder, to recover the full amount of his 
debt, without regard to the other creditors or the ability of the other 
stockholders to respond to their obligations under the charter. 
The stock of Pollard, at its par value, exceeds in amount the debt 
owing to Bailey, but it is admitted that the other indebtedness of 
the bank is very large, and nearly, if not quite, equal to the entire 
capital. 

Each stockholder is bound for the debts in proportion to his 
stock. His liability is not limited to the par value of his stock, 
neither is he bound absolutely for the payment of the full amount 
of that. He must pay a sum which shall bear the same proportion 
to the whole indebtedness that his stock bears to the whole capital, 
and is not required to pay more. For the purpose of this case it is 
not necessary to decide what effect the insolvency of any of the 
stockholders would have upon the liability of such as are solvent. 
It is certain that no stockholder is liable for more than Ais propor- 
tion of the debts. This proportion can only be ascertained upon 
an account of the debts and stock and a pro rata distribution of the 
indebtedness among the several stockholders. The proper action, 
therefore, to enforce the liability is one in which such an account 
can be stated and distribution made. Such an action calls 
specially for the exercise of the powers of a court of equity, which 
can bring before it all the necessary parties and adjust all their 
rights. Every stockholder, when called upon to perform his ob- 
ligation, has the right to require that the extent thereof shall then 
be determined once for all, as well that which he is under to his 
associate stockholders, as that to the creditors. Otherwise he 
might be made to respond to the creditors under one rule, and ob- 
tion his relief from the other stockholders under another. The 
provision therefore, for a proportionate liability is equivalent 
to a provision for an appropriate form of equitable action to en- 
force it. The case is different from what it would be if the char- 
ter had provided generally that all stockholders should be individ- 
ually liable for the payment of the debts. The cases from New 
York cited upon the argument, and which are suppossed to be in 
opposition to the view we have taken, involved the consideration 
of such liability. 


But when sec. 16 is taken in connection with secs. 20 and 21, it is 
very apparentthat it was the intention of the legislature only tocharge 
the stockholders upon a proper account, and in the manner there- 
in provided for. The intention of the legislature, when properly 
ascertained, must govern in the construction of every statute. For 
such purpose the whole statute must be examined. Single senten- 
ces and single provisions are not to be selected and construed by 
themselves, but the whole must be taken together. 


‘As has been seen, sec. 16 created the liability, but provided no 
remedy for its enforcement except by implication. Section 20, 
however, provides in substance that if any debt due from the bank, 
exceeding one hundred dollars in amount, shall remain unpaid for 
more than ten days after proper demand, the holder may file a bill 
in the proper chancery court for the settlement of all the debts of 
the bank, if he elect so to do, and may, on certain specified proof, 
pray an injunction to restrain the bank and its officers from paying 
out, or in any manner transferring or delivering to any person any 
money or assets of the bank, or incurring any obligations until the 
order is vacated or modified. It further provides that, upon certain 
findings, the chancellor shall proceed to enquire whether the bank 
is solvent or not; and if, upon such enquiry, he shall find that it 
is not clearly solvent, he may make an order declaring the same 
to be insolvent and require its affairs to be wound up and settled, 
and, under certain circumstances, appoint a receiver for that pur- 
pose. Section 21 provides that if the bank be found insolvent, and 
settlement of its affairs ordered, the same shall be done upon bill 
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filed in said chancery court under the orders of the court and the 
rules in chancery, and that full distribution shall be made of the 
assets according to the rights of all parties, billholders having pri- 
ority over other debts due from the bank. After the assets were ex- 
hausted, if they were not sufficient to pay all debtsand liabilities, a 
further call was directed upon the shareholders for further payment 
of capital to an amount equal to the deficiency, which was to be 
apportioned among all the shares of the stock, and an order made 
for the payment by each shareholder of the sum or proportion of 
his shares. This apportioned call the receiver was required to col- 
lect and apply. 

The individual liability of stockholders in a corporation for the 
payment of its debts, is always a creature of statute. At common 
law it does notexist. The statute which creates it may also declare 
the purposes of its creation, and provide for the manner of its en- 
forcement. 

After an examination of the several sections of this charter, it 
cannot for a moment be doubted that it was not only the intention 


to provide for a proportionate liability, but fora pro rata distribution. 


of the fund arising therefrom among the different creditors, accor- 
ding to their several priorities. Every provision is entirely incon- 
sistent with the idea that one creditor could, by an individual suit, 
appropriate to himself the entire benefit of the security and exclude 
all others. A common fund was created for the common benefit, 
to be collected and distributed by the receiver, who was made the 
common agentofall. There was no liability except the deficiency. 
Thatj was to be apportioned and collected for the common ben- 
efit. 

It was not only to be apportioned and collected, but the mode of 
apportionment and the manner of collection were especially pro- 
vided for. The liability and the remedy were created by the same 
statute. This being so, the remedy provided is exclusive of all oth- 
ers. A generalliability created by statute without a remedy, may 
be enforced by anappropriate common-law action. But where the 
provision for the liability is coupled with a provision for a special 
remedy, that remedy, and that alone, must be employed. 

It follows, as a necessary consequence, from these premises, that 
the action of Bailey cannot be maintained, and that the demurrer 
to his declaration should have been sustained. 

But it is claimed that by sec. 22, Bailey, as a billholder, had the 
right to move in the proper court for the collection of any bill, the 
payment of which had been refused. This clearly refers to an en- 
forcement of the liability of the bank itself, and not that of the 
stockholders. 

The judgment of the district court is reversed, and the cause re- 
manded, with instructions to sustain the demurrer to the declara 
tion and give judgment accordingly. 





Power of Judiciary of a State to Control the Acts 
of Officers of the Executive Department of the 
State Government. 


JACOB KEUCHLER v. GEORGE W. WRIGHT. 
Supreme Court of Texas, August, 1874. 


1. Mandamus Against Officer of Executive Department of State Govern- 
ment.—The District Court of Texas has jurisdiction to award a mandamus against the 
commissioner of the general land office of the state to compel him to perform an official 
act which is clearly enjoined by law, and the doing of which is not discretionary with 
him. (Mr. Chief Justice Roberts dissenting. } 

2. The Case Decided upon the Merits.—Upon an examination of the merits of 
this case, the court reverse a judgment of the district court awarding a mandamus 
against the commissioner of the general land office, and dismiss the suit. 


Opinion of the court delivered by Moore, J. 

The judgment of the district court in this case was reversed, and 
the cause dismissed by this court, on the 21st of October, 1872, 
upon the ground, as appears by the opinion of the court then de- 





livered, that the lands designated as the state sections in what is 
known-as the Memphis, El Paso and Pacific Railway reservation, 
were not open to location and patent at the date of appellee’sloca- 
tion thereon in September, 1870. On the application of appellee 
a rehearing was granted October 21, 1872, and on the 15th of 
April, 1873, the case was again submitted to the court. And on 
the 21st of October, 1873, the court on the same grounds main- 
tained in its former opinion, again rendered judgment reversing 
the judgment of the district court, and dismissing the case. On 
the 28th of November, 1873, appellee made application for a re- 
hearing upon this second judgment of the court, which, by a spe- 
cial order, was continued to the present term, and on March 20, 
1874, after, by permission of the court, most able and elaborate 
oral as well as written arguments of the questions discussed in the 
opinions of the court theretofore rendered, it was submitted to our 
consideration, 


We have endeavored to give that thorough examination of the 
record, and patientand careful attention to the arguments and au- 
thorities which have been submitted to our consideration, we felt 
was demanded before our final determination should be reached, 
not only by the unusual action of our predecessors in the special 
consideration shown to a second application for a rehearing, but 
also from the important, as well as peculiar and delicate character 
of the questions presented for judicial determination, the magni- 
tude of the interest indirectly, if not directly, involved, and the great 
ability, zeal and learning which have been desplayed by counsel 
in its presentation. After doing this, we have reached the same 
result to which our predecessors arrived, and are constrained to say 
that in our opinion, as in theirs, the judgment of the district court 
should be reversed, and the case dismissed. 

The refusal of an application for rehearing would ordinarily 
suffice for the final disposition of the cause, without a presentation 
of the reasons of the court for its approval of the judgment previ- 
ously rendered. And some members of the court believe that it 
is unnecessary that we should do more in this case. In that 
opinion, however, I am unable to concur. 


Since this case was submitted to us a question has been discussed 
and decided in another case (Bledsoe, Compt., v. International 
Railroad Company), by the majority of this court, as organized for 
the decision of that case, which also presents itself at the threshold 
of our approach to the consideration of the proper determination 
and disposition of this one. The result of the decision of the 
special court in that case, if correct, authorizes the judgment which 
should be rendered in this case, and unless the grounds of our de- 
cision are indicated, it is left to inferences and conjecture whether 
we have refused to grant the rehearing because in our opinion our 
predecessors have reached a correct conclusion in a case in which 
they had jurisdiction, or because we hold their judgment dismiss- 
ing the case, was correct for want of jurisdiction in either the su- 
preme or district court, to entertain an application for or to grant a 
mandamus to the commissioner of the general land office. The 
latter certainly might be, and, in my opinion, would most proba- 
bly be, the conclusion drawn from the judgment, if no opinion in- 
dicating the ground upon which it isrendered should be expressed. 
If this is not intended to be the import of our own action in this 
case, it should not be left in doubt. Although the court, on an ap- 
plication for a rehearing, may approve the judgment, if it doesnot 
believe the law is correetly laid down in the opinion, all must ad- 
mit it should be corrected ; otherwise it would be a snare to entrap 
litigants, as well as inferior courts in other cases. And surely, if 
the entire opinion of the court is extra-judicial, as in case where 
the court has no jurisdiction, and therefore, is not authorized to 
decide the questions which it undertakes to discuss, should the 
fact that we may concur in the correctness of the views which it 
has expressed, as abstract. questions, justify us in letting them 
stand as judicial determinations, with the added weight of our 
seeming approval. 
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My former connection with the case of Bledsoe v. The Interna- 
tional Railroad Company, would induce me to decline a discussion 
of the question decided in it, if I could satisfy myself that it was 
compatible with my duty as a member of the court to do so With 
the determination of that case, my interest in, and connection 
with the parties to, and matters involved in that litigation, ended. 

3ut with the legal propositions announced in it, when they arise, 
or are applicable in other cases in which it is my duty to act, I 
must deal as with the opinion of the court in any other case. No 
judge can long continue a member of this court without having to 
consider and decide questions with which he may have had a pre- 
vious professional connection. But when a case is presented 
which calls for, and where public interest demands an expression 
of his opinion, in my view of duty he has no right to withhold it 
from his mere personal repugnance to discuss a question with 
which he may have been recently connected as counsel, or through 
fear that his opinion as a judge may be imputed to the bias of the 
former advocate. As applications for mandamus against the Com- 
missioner of the General Land Office can only be brought in the 
District Court of Travis County, from which causes are returnable 
to this branch of the court, it may be concluded, unless the ques- 
tion is decided before our adjournment on Friday next, the juris- 
dictional right of the district court to award a peremptory manda- 
mus to this officer will not come before this court until its next 
session at the capitol, beginning in April next, during which time 
the administration of the office may be greatly embarrassed, and 
many private rights may be abandoned or lost, from the doubt 
and uncertainty as to whether the aid and authority of the court 
can be invoked for their protection and maintenance, or through 
the conviction that it has been determined by this court that in 
every matter requiring official action there is no appeal from the 
determination of the commissioner, however evidently this may 
be the result of whim, caprice or mistake. Andthe commissioner, in 
whatever doubt he may be as to the proper discharge of his duty, 
and however anxiously he may desire the judgment of the court 
as a guide in performance of the duty imposed on him, must 
act on his uninformed judgment, or the advising opinion of the 
attorney-general. If such is the law, I think it should be clearly 
and distinctly announced. If it is not, any doubt as to it which 
may have arisen from anything heretofore said by the court, 
should be removed on the first occasion when it may by properly 
done. 


That the court had jurisdiction to award a mandamus against 
the Commissioner of the General Land Office, where the act in 
question is such as may be enforced by this writ, under the long 
and well established rules of law applicable to a proceeding of this 
kind, was generally regarded as clearly recognized, and as 
thoroughly settled by an unbroken current of decisions of this 
court, from its organization down to the recent decision of the 
court in the case of Bledsoe v. The International Railroad Com- 
pany, as any question which has heretofore called for judicial de- 
termination. ‘That it may be seen whether a different rule is an- 
nounced in the opinion of the court in that case, it is neces- 
sary to analyze and consider some of the propositions of law laid 
down in it, and the arguments relied upon to support and main- 
tainthem. In doing this I shall endeavor to confine myself to 
that part of the opinion which treats of the jurisdictional right of 
the court to award a peremptory mandamus to any of the class of 
officers to which the Commissioner of the General Land Office be- 
longs. With regard tothe decision of the court on the case before 
it, 1 have nothing whatever to do. 


On looking to the opinion for the purpose for which I am con- 
sidering it; the following propositions seem to me to be clearly and 
distinctly laid down as general legal propositions, which, if sound, 
are as applicable to this case as to the one then before the court, 
viz: 

1, ‘ It is considered that the district court has not the power and 








authority under the constitution to compel an officer of the execu- 
tive department of the government to perform an official duty. 

2. ‘The question” (i. e., in respect to the proposition just 
stated), ‘‘ may be said to have been authoritatively settled in this 
state under the constitution of 1845, in the case of the Houston 
Tap and Brazoria Railway Company v. Randolph” (24 Texas 
335). 

3. ‘‘Under the old constitution the supreme executive power was 
vested in the chief magistrate ; under the present constitution it is 
vested in the entire body of magistracy composing the executive 
department, with the powers of each separately defined.” 

It does not appear to be the purpose of the court to distinctly 
insist that the jurisdictional power of the court to award a peremp- 
tory writ of mandamus has been witheld from the district court 
by the enumeration of the present constitution of the officers of 
which the executive department shall consist. This seems to be 


presented as an argument in favor of the correctness of the con- 


clusion drawn from the division of the powers of the government 
into three distinct departments, announced as the pivot point of the 
branch of the case then being discussed, and which, as is claimed, 
has been authoritatively determined by the court prior to the change 
in the phraseology of our organic law. That this change may 
authorize the same conclusion claimed from the division of the 
powers of the government, seems, however, to be vaguely hinted 
in a subsequent paragraph, where it is said: ‘In the different 
states of the Union the executive power"’ (the chief, or supreme 
executive power, I presume, is meant), “is vested in the governor, 
while in this state it is vested in the magistracy comprising the 
executive department ;” and the citation, in this immediate con- 
nection, of the following cases, to-wit: Dennett, Pet’r, 32 Maine, 
508; Mauran v. Smith, 8 R.I., 192; State v. The Governor, 1 
Dutcher (N. J.), 331; Law v. Towns, 8 Ga., 360; Hawkins v. The 
Governor, 1 Ark., 570, in which, as well as a few others which 
might have been cited, it has been held in some of them, that the 
court cannot, and in others that it will not award a peremptory 
mandamus against the governor. 

The inference which seems to be suggested, is, if a mandamus 
does not go against the governor, because the chief or supreme ex- 
ecutive power is vested in him, neither should it as to other officers 
who are invested in direct terms by the constitution with a part of 
the executive power. But why, I would ask, does this mere change 
in the phraseology of the constitution have this effect? It does 
not mark with any more distinctness the separation of the powers 
of the government into three departments. These officers, of whom 
the executive department shall consist, were as unquestionably 
executive officers, and belonged to the executive department be- 
fore this change was made in the organic law, as since. Their pow- 
ers and functions are precisely thesame thenas now. Thedifference 
seems more a matter of style than anything else, unless it was in- 
tended thereby to more plainly indicate their independence of the 
governor. Certainly it cannot warrant so fundamental a change 
in the structure of the government, the power and duty of the 
courts, and the rights of the citizen, as to justify the conclusion, if 
mandamus could be awarded against the officers named, under 
one form of constitution, it could not be under the other. It must 
be borne in mind, the point of discussion is not whether a man- 
damus may be awarded to one of these offices because of the na- 
ture or character of the act or duty to enforcee the performance of 
which the writ is asked; but it is, has the court jurisdictional 
power to award the writ against any officer who belongs to the ex- 
ecutive department, in respect to any official act or duty, the per- 
formance of which has been positively enjoined by law. 

Although it is not very distinctly presented in the opinion of the 
court, as great weight seemsto be attached by the advocates of this 
theory of the effect of the division of the powers of the govern- 
ment, to the fact that it is held in the cases cited above, that a 
mandamus cannot be awarded against the governor, it may not be 
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amiss to say that it is by no means certain the weight of authority 
is against the power of the court to award the writ when the char- 
acter or nature of the official duty is such as may properly be en- 
forced by mandamus. Many of the ablest courts of the country, 
if not a majority of them, have endorsed and reiterated the 
proposition so emphatically announced by Chief Justice Marshall, 
viz: ‘it is not by the office of the person to whom the writ is di- 
rected, but the nature of the thing to be done, that the propriety or 
impropriety of issuing a mandamus is to be determined.” 

After a careful examination of the authority of the court in such 
case, the Supreme Gourt of Ohio, in The State v. the Governor, 5 
Ohio State R. 528, declares: ‘‘ However, therefore, the governor, in 
the exercise of the supreme executive power ofthe state, may, from 
the inherent nature of the authority in regard to many of his du- 
ties, have a discretion which places him beyond the control of the 
judicial power, yet in regard to a merely ministerial duty enjoined 
on him by statute, which might have been devolved on another of- 
ficer of the State and affecting any specific private right, he may 
be made amenable to the compulsory process of this court by 
mandamus.” 

And says the Supreme Court of Alabama: “ The doctrine that 
mandamus will lie against one of the executive officers of the gov- 
ernment, to enforce the performance of a mere ministerial act, was 
distinctively affirmed in Kendal v. the United States, 12 Peters, 
524, 595, 610, 626, 241. In that case Mr. Butler, the aworney-gen- 
eral, admitted, in his argument, that, ‘‘asthe ordinary character of 
an officer's functions would not always determine the true nature of 
a particular duty imposed by law, if an executive officer, the head 
of a department, even the President himself, were required by law 
to perform an act merely ministerial and necessary to the com- 
pletion or enjoyment of the rights of individuals, he should be re- 
garded, guoad hoc, not as an executive, but as a merely ministe- 
rial officer ; and therefore liable to be directed and compelled to 
the performance of the act by mandamus, if Congress saw fit to 
confer the jurisdiction.”” 12 Peters, 595. 

“The same principle applies to judicial officers, who, though not 
answerable for errors of judgment, however plain the mistake, are 
responsible for any injury which results from their failure to per- 
form a ministerial duty cast upon them by law. In Ferguson v. 
Earl of Kinnoul (G. Clark & Finn., 279, 290), Lord Brougham, 
after stating the first branch of this proposition, added: ‘‘ But 
where the law neither confers judicial power, nor any discretion 
at all, but requires certain things to be done, every body, whatever 
be its name, and whatever other functions of a judicial or discre- 
tionary nature it may have, is bound to obey ; and with the excep- 
tion of the legislature and its branches, everybody is liable for the 
consequences of disobedience.’’ Lord Campbell said, in the same 
case (p. 312): ‘“‘ When there is a ministerial act to be done by the 
persons who, on other occasions, act judicially, the refusal to do 
the ministerial act is equally actionable as if no judicial functions 
were, on any occasion, intrusted tothem. There seems no reason 
why the refusal to do a ministerial act, by a person who has cer- 
tain judicial functions, should not subject him to an action in the 
same manner as he is liable to an action for an act beyond his ju- 
risdiction."’ See, also, opinions of Lord Lyndhurst and Lord Cot- 
tenham, pp. 280, 306. 

“ Allthis is but the result of the just and wholesome principle 
that no public functionary, whatever his official rank, is above the 
law, or will be permitted to violate its express command with im- 
punity. While, therefore, it is true that in regard to many of the 
duties which belong to his office, the governor has, from the very 
nature of the authority, a discretion which the courts cannot con- 
trol; yet, in reference to mere ministerial duties imposed upon him 
by statute, which might have been devolved on another officer it 
the legislature had seen fit, and on the performance of which some 
specific private right depends, he may be made amenable to the 
compulsory process of the proper court by mandamus.” Ten- 
nesee and Coosa Railroad Company v, Moore, 36 Ala, 371, 


In Harpending v. Haight, 39 Cal. 189, Wallace, J., says: ‘‘ And 
it is settled by the uniform adjudications of this court, that in such 
a case the writ will be issued against the governor of the state to 
enforce the performance of the act required. McCauley v. Brooks, 
16 Cal. 11; Middleton v. Low, 30 Cal. 596; Stewart v. Haight, Jan. 


term, 1870, These authorities are supported by numerous cases - 


adjudicated in other courts." And says Crockett, J., in the same 
case: ‘‘Any other rule than this would be subversive of private 
rights and incompatible with the fundamental principle of republi- 
can government, to-wit: that all public officers can be compelled 
by law to perform merely ministerial acts and duties involving the 
exercise of no discretion.” 

See also Pacific Railroad vy. Governor, 23d Mo. 353; Cotton v. 
Ellis, 7 Jones’ Law (N. C.), 545; Chamberlain v. Sibley, 4 Minn. 309; 
The State v. Maffitt, 5 Ohio. 358; Magruder v. Swann, 25 Md. 
172; Commonwealth v. Dennison, Governor, 24 How. 66. 

After an examination of the different decisions on the question, 
a late commentator on the law of mandamus says: ‘ But the bet- 
ter doctrine seems to be that the governor is not an exception to 
the general rule, that all public officers may by mandamus, be com- 
pelled to perform an act clearly defined and enjoined by the law, 
and which is merely ministerial in its nature, and neither involves 
any discretion, nor leaves any alternative.’’ Moses on Mandamus, 
82. 

An examination of the case$ in which it has been decided that The 
writ will not issue to the governor, shows that it is so held upon 
grounds not applicable to any other officer of the executive depart- 
ment. This is plainly evident from the fact that in all the states 
where these decisious have been made it is well established that 
mandagpus will lie to compel the heads of executive departments 
to perform mere ministerial duty. 

Thus says the supreme court of Arkansas, in Hawkins v. The 
Governor, 1 Ark. 587, the case cited to show that the writ cannot 
issue to the governor: ‘All the officers of the government, ex- 
cept the President of the United States and the executives of the 
states, are liable to have their acts examined in a court of justice.” 
And, says the same court, in Black v. The Auditor of the State, 26 
Ark. 238: ‘It isa well settled principle that mandamus will lie 
against the heads of departments ofthe federal and state govern- 
ments to compel them to perform a mere ministerial act imposed up- 
on them by law, though not in those acts requiring the exercise of 
judgment and discretion.’’ See also Danley v. Whitely, 14 Ark. 687 ; 
Hemstead v. Underhill, 20 Ark. 337 ; Weston v. Dane, 51 Maine, 
461; People v. Adam, Auditor, 3 Mich. 427; Bay City v. the State 
Treasurer, 23 Mich. 500. In this case a mandamus was awarded 
to enforce performance of a duty resulting from a decision of the 
court holding a statute to be unconstitutional. People v. the Audi- 
tor, Mich., 161; (?) People v. Beveridge, 38 Ill. 307; People v. Hatch, 
Secretary of State, and People v. Dubois, Auditor, 33 Ill. 9; Peo- 
ple v. Miner, Auditor, 46 Ill. 384; People v. Smith, 43 Ill. 219; 
People v. Secretary of State, 58 Ill. go. The grounds upon which 
its decision is made isthus expressed by the Supreme Court of Ge or- 
gia in the case of Low v. Towns, Governor, 8 Ga. 360: ‘‘ But 
while we are unable to give a satisfactory ga/ reason why the rem- 
edy sought should be denied to the citizen, yet we are satisfied that, 
for political reasons alone, the remedy by mandamus ought not to 
be enforced against the chief executive officer of the state.” 

And in the subsequent case of The State v. Powers, 14 Ga. 388, 
the court says: ‘‘ In every well constituted government the highest 
judicial authority must necessarily have a supervising power over 
all inferior or subordinate tribunals, magistrates, and all others ex- 
ercising public authority. If they commit errors, it will correct 
them. If they refuse to perform their duty, it will compel them-- 
in the former case by writ of error,in the latter by mandamus.” 

In the constitution of each of these states, as, indeed, is the case 
in almost every state in the Union, there is the same division of 
the powers of government, as in our constitution. And in nearly 





all of them the chief or supreme executive power is vested in the 
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governor, without naming in specific terms the other officers of the 
executive department. But in all of them all the officers usually 
spoken of as officers of the executive department are created and 
their functions defined. The constitution of Ohio is the only one 
which has come under my observation which expressly declares 


‘ that the executive department shall consist of the same enumer- 


ated officersas inours. The constitution of Indiana, hough not in 
the same precise terms, is, however, the same in effect. In it, 
heads of departments are denominated administrative officers. 
But in the division of the powers of the government into these 
departments, it is declared the executive department includes the 
administrative. In both ofthese states mandamus will lie to these 
cers. Dodd v. Miller, 14 Ind. 433; Smith v. Talbot, auditor, 
1 Ind. 144. And in Beal v. Ray, 17 Ind. 554, it seems to be in- 
timated that it will lie against the governor. And so it has been 
decided in Ohio, as has been already shoyn. 


But if it is still insisted that the specification in the constitution 
of the officers of whom the executive department shall consist, in 
any way affects the jurisdiction of the court, why may it not be 
held in favor of the greater liberty and better protection of the 
rights of the citizen, that the governor is thereby subject to the 
process of the court in matters of mere ministerial duty affecting 
private right, which involve neither judgment nor discretion, 
rather than conclude that the other officers named are placed by it 
beyond the control of the judiciary in the discharge of official du- 
ties of this character, though aforetimes they were subject to it? 

I will next consider whether it has been authoritatively decided 
by this court that the district court has not the power and author- 
ity, under the constitution of 1845, to compel an officer of the exec- 
utive department to perform an official duty. . 


The only authority relied upon to maintain this proposition, is 
the case of the Houston Tap and Brazoria Railway Company v. 
Randolph, 24 Tex. 335. And that it may appear that this was 
the ground upon which that case was decided, an extract is made 
from the opinion delivered by the present chief justice, which I 
confess appears to show that he then entertained the same views 
on this questionas are now expressed in the case upon which I am 
commenting. But if I have not misapprehended the position of 
the chief justice in regard to this matter, he does not hold that that 
case was decided by the court upon the ground indicated in this 
extract from his opinion, but concedes that the writ was refused 
because it appeared, as is clearly shown in the opinion, that the 
act in question involved executive judgment and discretion, and 
was not merely ministerial, even if it had satisfactorily appeared 
from the petition that the relator was entitled to anything under 
the law upon which the proceeding was based. It is well known 
that Judge Bell, who was then an associate justice of this court, 
maintains that this was the ground upon which the case was de- 
cided. And certainly no one who has ever examined the reports 
of this court from its organization to the time when that case was 
decided, can hesitate in saying that Judge Wheeler, then the chief 
justice of the court, could not have concurred in a judgment de- 
nying to the court’s jurisdiction authority to award a writ of man- 
damus to the heads of the executive department in respect to mere 
ministerial duty. 


But if we may not look to these extraneous sources to ascertain 
the ground upon which the judgment in the case was rendered, 
the opinion itself, it seems to me, does not leave it in doubt. The 
merits of the question presented by the record are freely and fully 
discussed. The additional views of the judge delivering the 
opinion are then suggested, as tending to support the conclusion 
already reached. If, however, the court had no jurisdiction, and 
it then was as scrupulous as it was in the case of Bledsoe v. the 
International Railway Company, and we have no reason to con- 
clude it was not, it would not have felt at liberty to consider the 
case on its merits. 

I also insist that the decision should not be so construed, because 





it was unnecessary for the disposal of the case, and it is not the 
custom of the court to decide important constitutional questions 
when it is not necessary to do so, and especially when they have 
not been fully discussed by counsel, but are first suggested by the 
court in its opinions. Such a decision, would in effect overrule a 
number of former decisions of the court, yet there was no intima- 
tion in the opinion that such was the intention. It has not been 
recognized or held to have decided this question heretofore. But 
if it does decide it, it is in effect overruled by the subsequent de- 
cisions of the court, wherein it has assumed and exercised the ju- 
risdictional authority, which it is now claimed was denied to it, 
and wherein the prior decisions are relied upon, and recognized as 
still in force. Durretts v. Crosby, 28 Texas, 687; Tabor v. the 
Commissioner, etc., 29 Texas, 508; Railroad Company v. Com- 
missioner, etc., 36 Texas, 382. 


If I am correct in these views, however great may be the respect 
to which the legal opinion of the learned judge by whom this 
proposition was first suggested in this court, is entitled, or what- 
ever consideration may be due to the force of reasoning with which 
he has maintained it, or even authority from other sources with 
which he may have sustained it, still, it cannot be said that it 
has been authoritatively decided by this court, as is claimed in the 
opinion upon which I am adverting. And if this proposition now 
for the first time decided by this, or any other court, as I think, can 
be maintained, it must be upon other authority than the former 
decisions of this court. Indeed, it must be done by authority of 
sufficient weight to overrule the settled course of its decisions, and 
its well established practice from its organization down to the past 
few weeks. 


A few of the former decisions in which this jurisdiction has been 
exercised by this court, are cited and commented upon, as it seems 
to me, as if for the purpose of weakening their authority. A pe- 
tition for mandamus, it is said, has never been sustained in this 
state against the governor, secretary of state, comptroller, treas- 
urer or auditorial board, though many have been filed and pros- 
ecuted ; and out of the numerous cases against the commissioner 
of the general land office, in a very few only has the judgment 
of the court gone against him. The first of the cases cited was, 
it is suggested, between two claimants, and the writ was inciden- 
tal. _In the second there was no statement of facts, and in nei- 
ther was the rights to the writ urged by counsel or discussed by 
the court. And the principles announced in the subsequent decis- 
ions assume to be drawn mainly from these two cases, and the de- 
cisions of the Supreme Court of the United States upon the subject, 
which; however, seems to be thought not to warrant them. 

In response, I must, with all deference, say that I see nothing 
suggested by this examination into the origin and history of the 
cases referred to, the pith of which I have endeavored to sum 
up above, which tends to deny the authority of the court to award 
the writ to the officers named, or to detract from the authority of 
the former decisions of the court. That only a few of the cases 
against the commissioner, and none of the many prosecuted 
against the other executive officers have been sustained, exempli- 
fies the efficiency and faithfulness of these officers in discharging 
their official functions, and especially in the discharge of such 
ministerial duties as they have been required to perform. The 
decisions also aid us in discriminating between executive acts, 
which, as a general rule, are committed to the judgment and dis- 
cretion of the officer, and such as are merely ministerial, in re- 
spect to which he has neither official discretion nor judgment, by 
the character of his office, or the terms of the law imposing the 
particular duty. Indeed these numerous cases, and long and uni- 
form course of judicial action, in which neither counsel have sug- 
gested, nor the court intimated a doubt as to its jurisdiction to 
award a mandamus against any of these officers, in respect to 
ministerial duty, should be held, at this late day, as conclusively 
settling the question. The power or jurisdiction of the court to 
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award the writ was at the threshold of every case, and unless 
there was jurisdiction ‘‘ to compel an officer of the executive de- 
partment of the government to perform an official duty,” the dis- 
cussion of the character of the particular duty in question was un- 
necessary, and as the court now says, extra-judicial, and without 


authority. Nor does it matter that there may be conflicting in-. 


terest involved in the performance of the ministerial duty sought 
to be enforced. In such cases it appears to be in accordance with 
precedent and principle to make those who claim an interest, par- 
ties to the proceeding. The Queen v. Powell, etc. (?); Queen v. 
Evan, etc., 1 A. & E. 554 (?). Norcanthe want of a statement of 
facts detract from the authority of the other case, on the question 
of jurisdiction. This fact, it seems to me, must have presented 
the question of jurisdiction more directly and prominently to the 
attention of the court, and had it been considered a matter about 
which there could be a doubt, it can hardly be supposed it would 
not have been noticed by the eminent judges then composing the 
court. Nor should it, I submit, detract from the weight to be at- 
tached in this court to the unbroken current of its former deci- 
sions, if it should be found that a somewhat broader scope has 
been given to the writ of mandamus by these cases than has been 
done by the Supreme Court of the United States. I do not con- 
cede, however, that there is any such difference. I cannot pro- 
tract this opinion by a comparison, but while, no doubt, excerpts 
may be selected from different opinions which would present an 
apparent difference in their rulings in some instances, I am fully 
satisfied, when the facts in each case are considered, and these 
excerpts are construed in the light of these facts, it will be found 
that there is no substantial difference in the rulings of the two 
courts. 

But the authority of the court to issue a mandamus to officers of 
the executive department does not rest alone on the practice and 
usage of the court in the numerous cases in which it has been 
applied for, and in which the court has acted upon each applica- 
tion, without doubt as to its authority to grant the writ from its 
very organization until it was suggested in the opinion in the case 
of the Houston Tap and Brazoria Railway Company v. Randolph, 
supra, and a like continued exercise of jurisdiction without ques- 
tion since then until the present time. The legislature has ex- 
pressly conferred the jurisdiction, if it had authority to do so, and 
it had not been already conferred by the constitution. The fourth 
section of the act to organize the district courts, and to define 
their power and jurisdiction, passed May 11, 1846, says: ‘‘ The 
judges of the district courts, and each of them, either in vacation 
or term time, shall have authority to grant, on petition to them 
therefor, writs of habeas corpus, mandamus, injunction, seques- 
tration, error and supersedeas, and all other remedial writs known 
to the law, returnable,” etc. Pasch , Art. 1407. To whom, under 
this comprehensive and unlimited grant of authority, may the 
writ go? The authority conferred is without limitation or re- 
straint. Can we say that any particular class of persons or offi- 
cers are exempt from it, any more than they are from the other 
writs mentioned in connection with it? Certainly not. The 
grant of authority is as broad and comprehensive as the common 
law. It is limited only by the extent of judicial authority which 
may be conferred by the legislature. 

But the advocates of the theory which I am combating, say the 
division of the powers of the government in the constitution re- 
quires that this general grant of authority by the statute shall be 
so construed as not to include officers of the executive depart- 
ment. If this is the proper and necessary interpretation of the 
constitution, their conclusion cannot be controverted. But this 
was not the construction given to it by the legislature, for it mani- 
festly intended that the writ might go to these officers, as it further 
enacts “‘ that all writs of mandamus sued out against the heads of 
any of the departments or bureaus of government, shall be return- 
able before the district court of the county in which the seat of 
government may be.” 





The executive department has also concurred with the judicial 
and legislative departments in this interpretation. From the or- 
ganization of the government to the present moment, so far as I 
am informed, or as can be seen from the records of this court, no 
officer of the executive department has ever denied or contro- 
verted the authority of the court to grant the writ, or failed to 
yield cheerful obedience to it. In the very case in which the 
power has been denied by this court, the defendant did not, in the 
court below, controvert the jurisdiction, but placed his defence 
upon other and entirely distinct grounds. In fact, in the case of 
The International Railroad Company v. Bledsoe, on an applica- 
tion to this court for a mandamus touching the same matter, deci- 
ded at the last term, and dismissed for want of original jurisdic- 
tion by this court, the ground taken by- the attorney-general and 
his associate counsel, was that jurisdiction was conferred upon the 
district court by the constitution and the statute to which I have 
referred. . 

Now I ask, with respectful deference, is there anything in the 
familiar division of the powers of government into three distinct 
co-ordinate departments, and the inhibition of the exercise by 
either one of them of any power properly pertaining to either of 
the others, which has been thus long overlooked, which requires 
this court to hold a statute enacted by the legislature, so often 
acted upon by the judiciary, and acquiesced in by the exec- 
utive department, to be unconstitutional? A like division of power 
is a fundamental provision, not only in the constitution of the 
United States, but also of every state in the Union. Yet sucha 
restraint upon the judicial department, except in a few of the 
states, where it has been held, upon political considerations, that 
the writ cannot issue against the governor, has never received the 
slightest countenance. And in not one of these states, so far as I 
have been able to ascertain, has this construction been extended 
so as to exempt any other executive officer than the governor 
from liability to the writ. Thus in the case of the People v. Bag- 
ley, Governor, etc., decided by the Supreme Court of Michigan, 
April term, 1874, in which it is held the writ cannot issue against 
the governor, Mr. Justice Cooley says: ‘‘ In many cases it is, un- 
questionable, that the head of an executive department may be 
required by judicial process to perform a legal duty, while in 
other cases, in our judgment, the courts would be entirely without 
jurisdiction, and as regards such an officer we should consider the 
nature of the case, and the duty to be performed must determine 
the right of the court to interfere in each particular instance. 
When the head of a department acts as the mere assistant or 
agent of the executive in the performance of a political or discre- 
tionary act, he is no more subject to the control of the courts than 
the chief executive himself: but when a ministerial act is required 
to be done by him, independently of the executive, though in a 
certain sense he is an executive officer, it would be as idle to dis- 
pute his responsibility to legal process as it would be to make the 
same claim to exemption on behalf of an officer entrusted with 
similar duties of lower grade. This is emphatically the case under 
the constitution of this state, which provides for the election of 
state and inferior officers alike by the people, and makes the chief 
officers of the state, below the governor, as independent:of his 
control in the performance of their duties as are the officers of the 
counties or of the townships.” 

And certainly the cases cited in the opinion from the Supreme 
Court of the United States to establish the first proposition dis- 
cussed, viz : that the act to be done involved judgment and discre- 
tion, so far from supporting the second proposition, that an officer 
of the executive department cannot be compelled to perform an 
official act, are directly the other way. Decatur v. Paulding (14 
Pet. 515), draws the distinction between the two classes of official 
duty, one of which may be enforced by the writ, the other not. 
The facts show the case before the court belong to the latter class, 
the petition was, therefore, dismissed. While in the preceding 
case of Kendal v. The United States, 12 Pet. 610, where the like 
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distinction had been pointed out, the facts warranting it, the writ 
was awarded. That the defendant was a member of the cabinet, 
holding his office at the pleasure of the president, seems from the 
judgment to have been of no consequence. And the case of the 
United States v. Guthrie, 17 How. 284, does not militate against, 
but upholds the same doctrine. Although the manner in which 
the quotation made from Mr. Justice Daniel’s opinion, beginning 
in the middle of a sentence, might suggest a different eonclusion. 
The case was an application for mandamus to the secretary of the 
treasury to compel the payment of the salary claimed by the re- 
lator, after he had been removed from office by the president. 
Judge Daniel delivered the opinion quoted from, which was con- 
curred in by three other members of the court. In the course of 
which he says: ‘‘ Thus it has been ruled, that the only acts to 
which the power of the courts, by mandamus extends, are such as 
are purely ministerial, and in regard to which nothing like judg- 
ment or discretion in the performance of his duties, is left to the 
officer ; but that where the right of judgment or discretion exists 
in him, it is he, and not the courts, who can regulate its exercise.” 
Four other judges concurred in the judgment upon the ground that 
a writ of mandamus to the secretary of the treasury is not a legal 
remedy to try the title of the relator to the office claimed by him, 
and that, until his title had been legally tried and determined, he 
could take no step to compel the payment of the salary. From 
which it seems to be inferable, if he had title to the office, 
he might have compelled payment of the salary by mandamus. 
Thus stands the case with eight of the nine judges, and the ninth 
held that the applicant was entitled to the office, and the manda- 
mus ought to be awarded. 


The jurisdictional power to award the writ has never been ques- 
tioned by that court. The point upon which all the cases have 
turned has been whether from the nature and duty to be per- 
formed, the court should interfere. U. S. v. Seaman, 17 How. 
225; Commonwealth of Kentucky v. Dennison, Governor, 24 
How. 98; U. S. v. The Commissioner, 5 Wall. 563; Gaines v. 
Thompson, 7 Wall. 347 ; Litchfield v. Register, g Wall. 575; Com- 
monwealth v. Boutwell, 13 Wall. 526. 


The law upon this subject has never been, and I imagine will 
never be, more clearly and correctly stated than it is in the opin- 
ion of Judge Marshall, in the case of Marbury v. Madison, 1 
Cranch. 137. I am aware that it has become somewhat the fash- 
ion of late years, in some courts, and with some political theorists 
to attempt to disparage the authority of this opinion by speaking 
of it as mere dictum. Suppose it is, it is from a judge whose dic- 
tum carries greater weight of authority with the legal profession 
than does the judgments of but few courts. If it be dictum, the 
chain of reasoning by which its conclusion is reached, is wrought 
with a force of logic in which there is no flaw, and from which 
there is noescape. It has been frequently referred to as of the 
highest authority in subsequent cases in the same as well as in 
other courts. It is cited with approval in many of the cases refer- 
red to in the opinion of this court controverting its conclusions, as 
will be seen by a reference to them. 


“The government of the United States,” says the judge, ‘‘ has 
been emphatically termed a government of laws, and not of men. 
It will certainly cease to deserve this high appellation, if the laws 
furnish no remedy for the violation of a vested legal right.” 
Again, “‘ it follows, then, that the question, whether the legality of 
an act of the head of a department be examinable in a court of 
justice or not, must always depend on the nature of the act.” 
And, finally, he says: ‘The conclusion from this reasoning is, 
that when the heads of departments are the political or confiden- 
tial agents of the executive merely to execute the will of the pres- 
ident, or rather to act in cases in which the executive possesses a 
constitutional or legal discretion, nothing can be more perfectly 
clear than that their acts are only politically examinable. But 
when a specifie duty is assigned by law, and individual rights de- 





pend upon the performance of that duty, it seems equally clear 
that the individual who considers himself injured, has a right to 
resort to the laws of his country for a remedy.” 


But if, in such case, the court undertakes to grant relief and 
apply a remedy for that which no one can deny to be a wrong, 
has it passed beyond the constitutional limitation of judicial power, 
and undertaken to exercise executive functions and duties? If it 
has, then was this great judge and the court over which he pre- 
sided, in error as to the essential element of judicial power. It is 
an error, however, into which they have fallen in common with 
the courts of England and the sages of the common law from its 
earliest time, and which has been shared by the courts of all the 
states of America and the legislatures of most of them, as is 
shown by repeated grants of writs of mandamus to executive 
officers, and many statutes specifically regulating and defining 
this remedy, which must be held unconstitutional, if to enforce 
obedience to such official duty by mandamus, is the exercise of 
executive power. 

But if the officer will not obey the plain and direct command 
laid upon him by the law and perform the duty required, no one 
can doubt that an injury is done the individual who is thereby de- 
prived of the enjoyment of that to which, by law, he is entitled. 
If this is a land of law, is there not some remedy for this wrong? 
If it is not mandamus, what is it? Those suggested are impeach- 
ment, or the election of some one else, who will perform the duty 
required. But certainly neither of these are remedies for the in- 
jury done the individual. If the officer has acted ignorantly in- 
stead of viciously or corruptly, he should not be impeached. Even 
if his conduct warrants his impeachment, it is probable the man- 
nerin which he may discharge his mere ministerial duties, in which 


t private individuals are interested, will not attract sufficient public 


attention to render such a result practicable. But if he is im- 
peached, this is for the wrong done the public by breach of 
official duty, and not a redress of an individual injury. Ethe- 
ridge v. Hall, 7 Port. 47. Still less can it be supposed that the 
election of some one else, at the expiration of his official term, is 
a remedy for the wrong done. This, indeed, is too obvious for 
comment. It is a fundamental principle that mandamus does not 
lie where there is any other adequate remedy by the ordinary pro- 
cess of the courts, but the remedy must be adequate for the relief 
of the relator. Hence it has been always held the writ will not 
be refused because the default complained of may subject the de- 
fendant to indictment. 10 Ad. and E. 531; 10 Wend. 395; Spen- 
cer, 659; 2 B. and A. 644. Nor is the liability of the officer to 
an action on his official bond a reason to refuse the writ. State v. 
Dougherty, 45 Mo. 294. 


Although not directly insisted upon in the opinion of the court, 
in some of the cases cited and relied upon, some weight seems to 
be attached to the fact, that in England it is held that mandamus 
cannot, in any case, be granted against the king, nor the ser- 
vants of the crown, strictly as such, being the depositaries of 
public money. As respects public officers, whether of the treas- 
ury or others, the rule, I think, will be found, on examination of 
the cases, not materially dissimilar from that held by the Ameri- 
can courts. 

Thus, in the case of the King v. The Lords Commissioners, 31 
Com. L. R. 139, it was held ‘‘ that a mandamus lay to the Lords 
of the Treasury to order payment, inasmuch as the claimant had 
no other remedy ; and as the writ was demanded, not against the 
King, but against officers into whose hands money had been paid 
under an act of parliament for the use of an individual.’’ While 
in the cases of the King v. The Lords Commissioners, Id. 424; 
Same v. Same, Id. 427, and ex farte Rickets, Id. 434, the writs 
were refused because the acts involved discretion. And in the 
case of Regina v. The Lords Commissioners of the Treasury (71 
Com. L. R. 357), which came before the Queen’s Bench H. T. 
1851, on an application of Lord Brougham as surviving trustee of 
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Queen Adelaide, late Queen Dowager, to compel the payment of 
a proportional part of the quarterly sum £25,000 of her annuity, 
which would have become payable on the 31st of December, 1849, 
had she survived, Lord Campbell, C. J., said: ‘‘ The court 
would not extend the writ of mandamus to a case to which it was 
not applicable, merely because the objection was waived. But we 
think that if the claim be founded in law, mandamus is the proper 
remedy. 


That the writ will not issue to the King is, it is said, because it 
would be an incongruity in the sovereign commanding himself, and 
also because obedience could not be enforced. Tapp. Mand. 
161-2. And because, may be also added, as to the king and as 
to money in the treasury held in his name as a part of the pub- 
lic money, in contemplation of law subject to his command, there 
is another remedy, -viz: by petition of right. Queen v. Powell, 
41 Com. L. R. 574. But none of these objections are applicable 
to executive officers under our theory of government. The writ 
does not go in the name of any officer, but in that of the state or 
people, and until we are prepared to hold that officers are supe- 
rior to the people, from whom they derive their authority, and not 
amenable’ to the law, they should yield obedience to its com- 
mands. There is consequently no just ground of objection to the 
jurisdiction, because public officers, like private individuals, must 
suffer the penalty of the law, if they wantonly disobey it. 

Nor can I see any reason to fear that anarchy will result from 
the exercise of this power by the court, in the future more than it 
has in the past. It is is an unwarranted supposition, I think, to 
say that the officers of the executive department would entertain 
the idea, much less undertake to obstruct the due course of the 
law, or attempt to thwart or defy the judgments of the courts. 
But, if such should be the case, ample provision has been made 
for filling the places of such recusant officers, and protecting the 
country from anarchy or revolution. 


It is asked if the officer obeys the mandate of the court, and 
does the act commanded, who performs the duty, the officer or 
the court who commands him? I answer, unquestionably the of- 
ficer. It might with equal propriety be asked, in case of litigation 
between private parties who performs the matter adjudged, the 
court or the party required to do so by its judgments. 

While it must be admitted no human government can be organ- 
ized which will in all instances secure the citizen in the complete 
and perfect enjoyment of all his rights of person and property, 
and there must be an end of controversy somewhere, whether 
the result attained is what it should be or not; yet I cannot see 
that this is a reason why the citizen should be deprived of all 
remedy touching matters of individual right depending upon the 
performance of a merely ministerial duty. The time-honored 
maxim, that there is a remedy for every wrong, if not true to the 
letter, is surely persuasive that an element of judicial power of so 
much importance, recognized from time immemorial by the courts 
of the country from which our jurisprudence is derived, and exer- 
cised under a similar constitutional provision to ours by the courts 
of every state in the Union, is not denied to our courts. 

Northwestern N. C. Railway Co. v. Jenkins, 65 N. C. 173; 
State v. Lawrence, 3 Kan. 95 ; State v. Secretary of State, 33 Mo. 
293; People v. Smith, 43 Ill. 219; Hemmerick v..Hunter, 14 La. 
An. 221; State v. Wrotnowski, 17 La. An. 156; State v. Draper, 48 
Mo. 213; Swan v. Buck, 40 Miss. 219; Swan v. Work, 24 Miss. 
439; ex parte Pickett, 24 Ala. 91; ex parte Echols, 39 Ala. 698; 
State v. Bordelon, 6 La. An. 68; People v. Smith, 48 III. 219; 
People v. Secretary of State, 58 Ill. 90; Swan, Auditor, v. Josse- 
lyn, 14 S. & M. 106; Auditor v. Adams, 13.B. Monroe, 150; Doug- 
lass v. Hastings, 11 Wis. 448 ; State Bank v. Hastings, 15 Wis. 75; 
Free Press Association v. Nichols, 45 Vt. 7; Bryan v. Collett, 15 
Iowa, 538; Auditor v. Hardin, 8 B. Monr. 648. In the last two of 
these cases the same objections to the jurisdiction of the court, 
which has been relied upon here, were directly presented and lu- 


! 
| cidly discussed, and decided in favor of the jurisdictional right of 
| of the court to award the writ. 


To enquire into and determine as to matters of this character, 
| and to prevent the rights of citizens from being ‘‘ sported away” 
‘at the whim or caprice of officers in the exercise of merely minis- 
' terial duty, is plainly, in my opinion, the exercise of the judicial 

power conferred by the constitution. The courts of England and 
| America have always claimed and used it as such. The legisla- 
| tive and executive departments have at all times heretofore recog- 
nized and acquiesced in its exersise by the judicial department, 
| even when it has not been regulated and defined by statute. 


What character of power is exercised in a case of admitted ju- 
risdiction, when a wrong is redressed or relief granted by writ of 
mandamus? Is it executive or judicial? Certainly no one can 
doubt that it isthe latter. In England the writ issues in the king’s 
name and from his Court of the King’s Bench, because he is said 
to be the fountain and source of justice, and in early times he is 
supposed to have sat in this court in person to administer justice 
to his subjects. It is therefore called a prerogative writ. But, 
whatever speculative «leductions as to its original character may be 
indulged in by antiquarians who seek.to trace back to their origin 
the various writs and forms of judicial proceeding through and 
by which justice is now administered, this writ has certainly, from 
the earliest days of the common law, been recognized and used as 
a judicial writ of the most extensive remedial nature. 3 Com. IIo. 
Its use as a judicial writ, itis said, may be traced to the reigns of 
Edward II. and Edward III. Rex v. Askew, Burr. 2186. Whether 
it should be called with us a prerogative writ or not is of 
noimportance. Though, as the people here may with as much 
propriety be regarded as the source and fountain of justice as is 
the king in England, I cannot see that there would be any great 
incongruity in calling it by this familiar common law appellative. 
It is, however, a judicial writ, whether it may also be called a 
prerogative one or not, by which the sovereign people grant relief 
where there is a clear legal right, and no other specific adequate 
remedy. It cannot, therefore, be controverted that under the con- 
stitutional distribution of power between the three departments the 
authority to grant reliefand administer justice by means of this ju- 
dicial writ, to the full extent of its common law functions, is directly 
vested in the judicial department; or if not thereby directly con- 
ferred, this certainly may be done by the legislature, not only to 
the extent to which the writ had been used at common law, but to 
the full extent and limit of judicial power, unless the authority 
to do this is clearly withheld and denied by some other provision 
of the constitution. Can it be said the grant of executive power 
to another department is a denial of or withdrawal from the ju- 
dicial department of a part of the judicial power otherwise clearly 
granted to it? I think not. The mere character of the officer by 
whom an act is done, of which complaint is made to the court, 
surely does not change the nature of the function or power exer- 
cised by the court. 


It is the purpose and function of the judicial department of the 
government to expound and determine the law, to redress wrongs 
occasioned by its violation, and grant relief by enforcing obedience 
to it. And I do not see how it can be said that there is any inter- 
ference with the exercise of any power by an officer, in compel- 
ling him to perform an act which the law commands and his of- 
ficial obligation binds him to do. No one denies that the writ may 
be awarded to acourt. Discretion can not in such cases be 
controlled, but action may be commanded. The superior court 
does not thereby perform the act required by the inferior tribunal, 
or exercise its function ; it merely enforces obedience to law, and 
fulfillment of duty. But if such an exercise of power by the judi- 
cial department in any way trenches upon the executive depart- 
ment, as the grant of power in the constitution to the former is as 
unqualified as to the latter, all that can be said is, that the line of 
division must be ascertained and fixed where the proper interpre- 
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tation of the constitution places it. If the correct conclusion to be 
drawn from this divison of the powers of government by the con- 
stitution admitted of any real doubt, it is now too late to change 
the contemporaneous and long continued construction heretofore 
given it by the three departments of the government, tacitly sanc- 
tioned by the action of the several conventions by whom our dif- 
ferent constitutions have been framed, and the concurrent usage 
and construction, legislative, executive and judicial, ‘n all of our 
sister states. The practical interpretation so long and so uniformly 
observed and held here and elsewhere must still be maintained 
and followed. 


Political and executive acts which are committed | 





constitution upon the court? And experience proves the exer- 
cise of this power by the court, like that of enforcing obedience 
to the law by executive officers in matters wherein they are en- 
trusted with neither judgment nor discretion, tends, not to discord, 
but to produce harmony and unity of action in all the depart- 
ments of the government. A contrary rule would enable a single 
subordinate officer of the executive department to thwart the legis- 
lative will, obstruct the judiciary, and defy the chief executive of- 
ficer of his own department. Surely no peculiar theory of gov- 
ernment, the exigency of no particular case, should induce us to 
follow an interpretation which leads to such results. I am there- 


to official discretion and determination must be subject to political | fore of opinion that the proposition announced in the opinion to 
enquiry alone, and not to judicial cognizance, while in respect to | which I have referred, ‘that the district court has not the power 


those of a different character, which involve no discretion, the | 


courts may inquire, and enforce their performance by mandamus. | 


But there is in fact no conflict in the powers conferred upon the 
different departments to execute the law. To discharge and fulfill the 
duties required by the functions of office, is one thing ; to enquire, 
expound, interpret and decide the law and enforce obedience to 
it, is altogether another. The first isiclearly an executive or ad- 
ministrative duty, the second judicial. 


It can with much less propriety be said that the court by the 
exercise of jurisdiction in such cases interferes with the executive 
department, than does an executive officer who refuses to obey a 
plain command laid on him by the legislature, or a judgment 
pronounced by the court interfere with the constitutional func- 
tions of the legislative and judicial departments. 


The right to a patent, as between conflicting locators, it must be 
admitted, is a legal right founded in and secured by law, and 
should be ascertained and determined by its proper construction 
and application. But is there no remedy for the refusal of suc 
rights? If so, how and where is it to be asserted? 
determination committed to the commissioner? If so, is he not 
entrusted with judicial functions? Should it be said, the issuing 
of the patent is an executive act, which does not determine the 
conflicting rights of the parties, but this must be done by a re- 
sort to the courts after the patent has issued, then I ask, if the 
court may review the action of the commissioner, cancel and annul 
the patent, and require him to issue another, or divest the title out 
of the party who he has decided was entitled to it, and vest it in an- 
other? Who administers his office ? The commissioner or the court 
who controls his action or moulds it to conform to its decision? 
Is it any greater interference with his executive function for the 
court to interpret the law and settle the conflicting rights of the 
parties so that the commissioner may properly discharge his ex- 
ecutive duty, by issuing a patent to the party legally entitled to it, 
than afterwards to review and set aside his decision ? 


If after the commissioner acts, recourse 1s had to the court for 
redress, the evidence to establish the right claimed is on file, or of 
record in his office. The law says, certified copies shall be re- 
ceived as evidence. But suppose the commissioner, believing the 
court has no jurisdictional authority to interfere with his official 
determination, should, for this or any other reason, refuse to fur- 
nish a copy when demanded? Is there no legal remedy? Is 
this not an official duty the performance of which may be enforced 
by the courts? D’Oyle’s case, 1 Brevard, 238. 

With more show of reason may it be claimed that the judiciary 
cannot set aside an act passed by the legislature, because it be- 
lieves such act unconstitutional. Why should it? The legisla- 
ture is an independent department of the government; itis not in- 
ferior to the judiciary; it should have the same right to judge of 
its constitutional powers and functions as the latter; it must be 
presumed to be equally competent and honest; if it errs, the peo- 
ple can correct its error; responsibility must rest somewhere ; if 
the court can set aside its action, and the legislature will not yield, 
conflict may ensue. Yet at this day who doubts that the right and 
duty of doing this is a part of the judicial power conferred by the 


and authority under the constitution to compel an officer of the 
executive department of the government to perform an official 
duty,”’ in the broad and unqualified terms in whichit is laid down, 
cannot be maintained, and furnishes no reason forthe dismissal of 


| this case. 


‘cation at the time appellee sought to appropriate it. 


| 





The facts presented in the petition would, in my opinion, under 
the rulings of this court in other cases, warrant a mandamus, if 
the land for which patent 1s demanded had been subjected to lo- 
If a party 
has a clear legal right to a patent, although this clear legal right 
may, to a certain extent, be dependent upon antecedent questions 
of law, it has been held the right may be settled in a proceeding 
of this character. Com’rG. L. O. v. Smith, sufra, Bay City v. 
State Treasurer, 23 Mich 500. 

Without wishing to be understood as concurring in the entire 
argument presented in the opinions of the court heretofore ren- 
| dered, I conclude by saying that I concur in the conclusion reached, 


h | that the land in question had been severed from the maps of the 
Is its final | public domain, and was not open to location at the date of ap- 


pellee’s file, and the motion for a rehearing should therefore be 
overruled. 

I am authorized to say that Mr. Justice Gray, who was on the 
bench when the motion was argued, and participated to some ex- 
tent in its examination, expressed his concurrence, before his res- 
ignation, in this disposition of the motion. 





Bankrupt Act, Sec. 22—Fraudulent Proof of Debt 
—Effect on Right of Dividends. 


THOMAS B. MARRETT, ASSIGNEE IN BANKRUPTCY OF 
BAKER, SURVIVING PARTNER OF ATTERBURY, BA- 
KER & CO., APPELLANT, v. EDWARD J. C. ATTER- 
BURY, APPELLEE. 


United States Circuit Court, District of Minnesota, December. 
Term, 1874. 


Before Mr. Justice MILLER. 


A creditor of a bankrupt included in his §proof of debt claim against a bankrupt’s es- 
tate, part of which was invalid and the rest valid, and made the claim in this manner 
intentionally, knowing that only part of it was legal, and supported the claim for the 
whole amount by a false oath: Hed, that the effect of this fraudulent conduct on the 
part of the claimant was to disentitle him to any dividends whatever on any part of his 
claim. 


Appeal in bankruptcy:—A motion was made in the district 
court, by the assignee in bankruptcy of John W. Baker, surviving 
partner of Atterbury, Baker & Co., that the proof of the claim or 
debt of Edward J. C. Atterbury be declared fraudulent as to 
creditors, and that no dividend be paid thereon. This motion was 
resisted by the said E. J. C. Atterbury. The claim of said Atter- 
bury, as filed and proved against the estate, was for the sum of $19,- 
155 25, for moneys advanced to the firm at various times from 
December 30, 1872, to April 13, 1873, as per statement or account 
annexed to claim. The claimant swore to the correctness of his 
entire claim in making proof of his debt, and that he held only a 
note for $10,000 and for $363. The district court found, upon the 
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testimony, that the first $10,000 of the amount claimed by E. J. C. 
Atterbury was intended as an advance to his son (the deceased 
member of the firm of Atterbury, Baker & Co.), and not provable 
as against creditors, and that the note for $363, interest thereon, 
fell in the same category. The district court held that the subse- 
quent advances by the father were made to the firm as loans, and 
that court, accordingly, made an order reducing the amount of E. 
J. C. Atterbury’s claim to $9,155 25, and allowing it to stand as a 
valid claim against the estate to that extent. As Baker, the surviv- 
ng partner, had given his note for the controverted amount of $10,- 
ooo, and had placed the entire claim for $19,155 25 in the schedule 
of firm debts, the district court did not, under the circumstances, 
consider the claim of E. J. C. Atterbury as one so founded in fraud 
as to taint and vitiate it entirely, and accordingly allowed the 
amount which was loaned, $9,155 25, to stand as a claim against 
the estate, and rejected the balance, as having been made as an 
advance or gift by the claimant to his son. 


The following is the opinion of the district judge : 

NELSON, J.—I think the evidence fully establishes the fact that 
there should be a dimunition of the debt proved by E. J. C. Atter- 
bury. Although he held the note of the firm of Atterbury, Baker 
& Co., for $10,000, given in January, 1873, it clearly appears tha, 
so far as the other creditors of the late firm are concerned, it cannot 
be considered as a valid claim, entitled to be entered on the list of 
debts recorded for dividends. This creditor had many times pre- 
vious to the execution and delivery of the note to him, informed 
the other creditors of the firm that the amount specified in this 
note, and for which it undoubtédly was given, had been advanced 
to his son, who was a member of the late firm of Atterbury, Baker 
& Co., as capital to carry on the business. Now he cannot be 
permitted to assert any claim against the assets at this time, even 
upon the theory that they considered their financial condition so 
improved as to justify their consent to a withdrawal of this capital 
at any time, and had executed a note for it payable on demand. 
Baker, the surviving partner, in making up his schedule, has placed 
the note among the debts of the firm, and in his testimony states 
that he consented to the execution and delivery of it to the creditor. 

I think, therefore, under these circumstances, it cannot be con- 
sidered as a claim founded in fraud, which should taint the whole 
indebtedness proved up by the creditor against the estate. I do 
not think any collusion between the surviving bankrupt partner 
and this creditor has been shown, and no deliberate fraud has been 
attempted to be practiced upon the other creditors which would 
authorize me to reject the whole debt. 

The note for $363, given for the interest upon the various drafts 
which were included to make up the $10,000 advanced as above 
stated, must also be rejected. This will reduce the debt to that ex- 
tent in addition to the $10,000. 

An order will be entered in accordance with form No. 66, reduc- 
ing the amount to nine thousand, one hundred and fifty-five dollars 
and twenty-five cents ($9,155 25), which includes the interest up 
to May 22, 1873. 

From this order the assignee in bankruptcy appealed to the cir- 
cuit court, and there urged that the district court should have dis- 
allowed the whole claim, and prohibited it trom sharing to any ex- 
tent in the dividends of the bankrupt’s estate, at least until the 
other general creditors were paid in full, for the reason that the 
claim was: founded in fraud, and that the proof of it was fraudu- 
lent and false, and known to be so by the claimant. 

The motion of the assignee was made under a provision in sec- 
tion 22 of the Bankrupt act, to the effect that the court shall re 
ject claims founded in fraud, illegality, or mistake. 

On the appeal, the assignee’s counsel, in their brief, ‘‘admitted 
that the amount allowed E. J. C. Atterbury, by the district court, 
to wit, $9,155 25, was justly due to him from Atterbury, Baker & 
Co., or the bankrupt, as the surviving partner at the time he made 
and filed his proofof adebt against the bankrupt’s estate, but sub- 
mits that the attempt of said claimant to sustain his proof of debt 





for the full amount claimed, $19,155 25, by the false and fraudu- 
lent testimony of the claimant himself, has the effect to deprive 
him of any right to dividends until the other general creditors are 
paid in full." The appeal was argued before Mr. Justice Miller, at 
the June term, 1874, and taken by him under advisement. Sub- 
sequently, after much consideration, he made the findings of fact 
and conclusions of law below given. 

E. C. Palmer and Fames A. Marvin, for the assignee ; Morris 
Lamphrey, for E. J. C. Atterbury. 

Mr. Justice Miller: I find the following facts. 

1. That Atterbury, the father, advanced to his son, the partner of 
Baker, the sum of $10,000, which was not intended as a loan to 
the partnership, but as an advance to the son by the father, which 
was no just claim against the insolvent partnership. 

2. I find that said Atterbury, the father, also loaned the partner- 
ship the further sum of $9,155.25, which was intended by both the 
father and the members of the partnership as a loan of money to 
the firm, and which, but forthe next finding of fact, would now be 
a valid claim against the assets of the bankrupt firm in the hands 
of the assignee. 

3. I find that the appellee, Edward J. C. Atterbury, the father, 
with full knowledge that the sum of $10,000 aforesaid was an ad- 
vance to his son, and well knowing that he had induced some of 
the creditors of the firm to extend credit by his statement that this 
$10,000 was such an advance, and was not claimed by him as a 
debt against the firm, did, nevertheless, claim that sum, and the 
$9,155.25 also, in all the sum of $19,155.25, against the estate of 
the bankrupts, and did file that claim with the assignee, and did 
support that claim by a false oath, and did, in support of it in 
this suit, falsely swear that it was not an advance to his son, but 
was a just claim against the assets of the firm in the hands of the 
assignee. - 

Conclusion of Law. And I am of opinion, as a conclusion 
of law from the foregoing facts, that said Edward J. C. Atterbury, 
is not entitled to receive from the assignee of said bankrupt part- 
nership any part of said sum of $19,155,25, neither the $10,000 ad- 
vanced to the son, nor the $9,155.25 actually loaned to the partner- 
ship. 

The result is that the decree of the district court is reversed, and 
a decree entered here disallowing said Atterbury’s claim as a cred- 
itor, and dismissing his claim with costs. 

Let a decree be entered accordingly. 








(Correspondence. ] 

Right of Action for Injury Resulting in Death. 

Epitors CENTRAL LAW JOURNAL :—The decision of Judge Dil- 
lon, in the case of Sullivan v. Union Pacific Railroad, reported in 
C. L. J., p. 595, presents an interesting subject for discussion. The 
reasons suggested by your correspondent, Prof. Hammond, for the 
supposed common law rule, that no action lies for an injury re- 
sulting in death, are so contrary to my long-settled belief, that I 
am tempted to suggest that there may have been another reason, 
although, in the changes of society, the rule remains while the 
reason is forgotten. 

In early society, the next of kin of a person killed had the right to 
take vengeance of the murderer, or he might compromise with him 
and accept a composition. This was the Jewish law, in part, but 
all composition for the life of a person killed willfully, was for- 
bidden. Such was also the law of the nations which now inhabit 
western Europe. It prevailed in England, and the laws estab- 
lished there the sum to be paid for the death of a member of the 
different classes of society. Thus, the composition for killing a 
free man was 200 sous, while that for killing a serf was only five 
shillings. Mont. Esp.d Lois, L. 30, ch. 19. As against his mas- 
ter, the serf had no rights of property, and the composition was 
paid to the master, not to the family of the deceased. Magna 
Charta provides that no free man, /ber homo. shall be imprisoned, 
etc.; it did not so provide for the serf. 
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When, therefore, regular courts of justice were established and 
homicide was punished in accordance with law, after regular trial, 
and serfdom wore out, to demand payment for an injury resulting 
in death, was treating the person as a chattel, which was revolting 
to the pride of the freeman. And that, it seems to me, was the 
reason of the rule, that no action would lie for an injury resulting 
in death, and not because the civil action was merged in the fel- 
ony ; for that rule could only be applied in cases of actual crime. 
Under the older law, composition could be demanded in cases of 
death resulting from misadventure. Mont. Esp. d Lois, L. 30, 
ch. Ig. 

At present the action by a parent for the abduction of his child 
is placed on the ground of service lost, and only applies to cases 
in which the child was an infant and owed services ; but under the 
old laws of the Gothic tribes, the heir was the person to pursue 
the remedy for homicide, and no services were due to him; it was 
public justice enforced by private means. In Felton v. Beal, 1 Ld. 
Ray. 339, (1690) Shower, arguendo, says: “ If death ensue upon 


the battery of a servant, this will take away the action Jer guod |. 


servitium amisit.’ He cites it as a well-known common law rule. 
So that it seems to me, the reason of the rule, that no action lies 
for an injury resulting in death, was, that a person was not, and 
could not be property, and, therefore, no one could claim a right 
of action in the person of another. All homicides were not fel- 
onies, but if a right of action originated from death, I do not see 
why the reason should have been supposed to have been that the 
civil action was merged in the felony. That is the reason given 
in the text books and reports (3 Blk. C. 119, Cox v. Paxton, 17 
Vcs. 329), 1 admit, but it appears to me, that it was an attempt 
to assign a reason for a rule, the history of which had been for- 
gotten. 

Under the old law of appeal for murder, the wife or the heir 
male, recovered compensation for the loss occasioned by a homi- 
cide, if brought within a year anda day, and the civil action 
barred all criminal proceedings until it was terminated, and an 
acquittal was equivalent to an acquittal under an indictment. 4 
Blk. C., 314. So that an action did lie in some cases for an injury 
resulting in death, if it was a case of wilful homicide. 

I think the reason I have assigned is the correct one, but cannot 
cite any authority for it, although I do not suppose it to be original 

- with myself. 

Some fifteen years ago, as counsel for the Pacific railroad, I de- 
fended an action brought under the statute by a father, without 
joining the mother, for the death of his son killed on the road. 
The court of common pleas decided, that under the statute the 
father alone could not maintain the action, but held that he might 
recover the estimated value of his son‘s services until he arrived 
at the age of majority, as held by Judge Dillon. It was taken for 
granted in both cases, that the son would have lived to attain that 
age, which might be questioned. Cuas. C. WHITTELSEY. 








Book Notices. 
THE LAW OF INJUNCTIONS. By FRANCIS HILLIARD, author of ‘‘The Law of 

Torts,” &c. Third edition, revised and enlarged. Philadelphia: Kay & 

Brother. 1874. Sold by Soule, Thomas & Wentworth, St. Louis. pp. 787. 

We consider this to be one of the best, if not ¢ke best of all the author's 
works. It has passed to the third edition since 1865. We find, upon exam- 
ination, that in the citation of cases it is brought down to date, containing, as it 
ought, a reference to the latest adjudications to be found in the current legal 
periodicals. It is known to our readers that we have published during the 
past year, in advance of their regular appearance, quite a number of cases on 
the subject of enjoining the collection of taxes. None of these has escaped 
the vigilance and industry of the author. 

The scope of his work is very comprehensive, and his treatment of injunc™ 
tions against Corporations, public and private, including Railways, against the 
collection of Taxes, to restrain actions at law, and the illegal exercise of 
Statutory Powers, is fulland complete. ‘This edition has been much enlarged 
and improved, and we can freely recommend it as a truly useful and valuable 
work, 





AMERICAN RAILWAY REPORTS. By JOHN A. MALLORY. Vol. 3. James 
Cockroft, New York. 1874. Sold by Soule, Thomas & Wentworth, St. 
Louis, Mo. 


We have before ailuded to the first and second volumes of this excellent 
series of reports. The third volume has just been issued. The design of 
this series is to collect and publish a// of the current American decisions re- 
lating to railways. It is thought by the publishers that this can be done in 
two volumes a year. If so, the profession will not complain, but if not, we 
suggest that the less important cases be omitted, or only be briefly reported 
as for example, Williams v. North Misseuri Railroad Company, 258, which 
only decides that in Missouri, upon construction of the statutes of that state, 
a justice of the peace has jurisdiction over an action against a railroad com- 
pany on acontract of affreightment tothe extent of $90. Such a decision is _ 
only of local interest and should either be omitted, or, what in our opinion is 
better, the point decided should be briefly and accurately stated, which could 
be done in ten lines instead of two pages. At the same time we dislike 
abridgements ; but the profcssion will complain if they have to buy more than 
two volumes of this series in a year. The important adjudications in this 
country relating to railways, can be compressed into two volumes annually, 
and it ought to be done. 


SYNOPSIS OF LECTURES ON THE LAW OF TORTS, delivered in the Law 
Department of the Iowa State University. By WILLIAM G. HAMMOND, 
LL.D. (Printed for the use of the Class only). 

In the space of twenty-five pages, this pamphlet gives the outlines of the law 
of torts, and cites a large number of authorities. 
The following is an analysis of it: 

. Nature and Elements of an Action of Tort. 

. What is an Action of Tort? 

. Distinction of Tort and Crime. 

. Distinction of Tort and Breach of Contract. 

. Elements of Tort. 

(a.) What constitutes Injuria ? 

(b.) What constitutes Damnum. 

(c.) Connection of Injuria and Damnum, 

5. Negligence. 

6. Of Damages as the remedy in Tort. 

B. Rules peculiar to Actions of Tort. 

1. Persons and Parties. 

(a.) Survivor. 

(b.) Assignees. 

(c.) Infants. 

(d.) Married Women. 

(e.) Lunatics. 

(f.) Corporations. 

(g.) Master and Servant. 

(h.) Owners of Animals. 

(i.) Joint Tortfeasors. 

(j.) Joint Plaintiffs, 

2. Jurisdiction. 

3. Limitations. 

C. Specific Torts. 

1. Injuries to the person. 


-PYwYNeE D 


(a.) To Life. 
(b.) To Body, Limbs, etc. 
(c.) To Health. 


(d.) To Reputation. 

This analysis, the brief statements of leading principles, and the great nnm- 
ber of references accumulated under each head, will serveas a covenient guide 
to study, and a useful means of reviewing one’s knowledge on the subject 
to Torts. 





LIVES OF THE LORD CHANCELLORS OF ENGLAND. By LORD CAMPBELL, 
Vol. 6. James Cockcroft & Co., New York. 1874. Sold by Soule, Thomas 
& Wentworht, St. Louis, Mo. 


We have before fully noticed the previous volumes of this superb edition of 
Lord Campbell's great work. The volume before us is perhaps more inter- 
esting than any of its predecessors. It contains the life of Lord Hardwicke, 
one of the greatest of England's Equity Judges, and of the lamented Charles 
Yorke, Lord Hardwicke’s second son, who, in 1770, became Lord Chancellor 
and died within three days thereafter, without ever having sat in the Court of 
Chancery. In this volume, also, we have the life of Lord Camden, scarcely 
less great or illustrious than Lord Hardwicke. ‘The history of the growth 
and development of the equity system of England is well traced by Lord 
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Campbell, and more interesting, and, as we think, more profitable reading 
cannot be found in the literature of the law. It is a mistake to suppose that 
these volumes have no practical value. 


THE TESTIMONY OF THE EVANGELISTS, EXAMINED BY THE RULES OF 
EVIDENCE ADMINISTERED IN COURTS OF JUSTICE. By SIMON GREEN- 
LEAF, author of Law of Evidence, with Tischendorf's review of the trial 
of Jesus. New York: James Cockcroft & Co. 1874. Sold by Soule, 
Thomas & Wentworth, St. Louis. 

The subject of this work was not deemed by its learned author as so foreign 
to professional pursuits as to render it unfitting that it should be dedicated to 
the members of the legal profession. The religion of Jesus Christ is the most 
important matter that can coneern human beings, and the author was justtly 
of opinion, that if a close examination of the evidences of Christianity may 
be expected from one class of men more than another, it would seem incum- 
bent on those who make the Law of Evidence a special subject of study and 
reflection. This fitted Prof. Greenleaf, almost above all other men, to make 
this examination ; and the result of his careful labors in this direction he has 
embodied in this volume, which is interesting and useful, not only to lawyers, 
but all classes of persons. 


SAMUAL S, FISHER. 





IN MEMORIAM: Cincinnati: Robert Clarke & Co, 

187 4. 

This is a beautiful Memerial volume of 92 pages. It is illustrated by a fine 
engraving of Col. Fisher, and contains a sketch of his life, a full account of his 
death and the death of his son, Robbie, by drowning in the Susquehanna 
river, and gives the public testimonials of his learning, worth and virtues. Col. 
Fisher was one of the ablest, if not, indeed, ¢e ablest patent lawyer in this 
country, and his loss is deeply and sincerely lamented throughout the country, 





*,* Books received to be noticed hereafter : 

ROsCOE’s CRIMINAL EVIDENCE, 7th Ed. T. and J.W. Johnson & Co., 
Philadelphia. 

NEBRASKA REPORTS. Vol. 3. State Journal Co., Lincoln, Neb. 








Summary of our Legal Exchanges. 


LEGAL INTELLIGENCER, Dec. 18. 
Mechanics have no Lien after Property is Seized under Ex- 
ecution.—Effect of Defective Lien.—Schrader v. Burr, Common Pleas 
of Schuylkill County, Penn. [31 Leg. Int. 405.]—1. The act of April 9, 1872, 


it may be added that no prayer for instruction, whether presented by the 
plaintiff or defendant, can be regarded as applicable to the case when it 
is wholly unsupported by the evidence introduced to the jury. Compe- 
tent evidence may be written or oral, direct or circumstantial, but when 
there is no legal evidence of any kind to support the theory of fact embodied 
in the prayer for instruction, whether presented by the plaintiff or the de- 
fendant, the instruction should always be refused ; and such a ruling can never 
become a good cause for reversing the judgment. ‘It is clearly error ina 
court,’ said Taney, Ch. J., ‘to charge a jury upon a supposed or conjectured 
state of facts, of which no evidence has been offered, as the construction 
presupposes that there is some evidence before the jury which they may think 
sufficient to establish the fact hypothetically assumed in that way by the court, 
and if there is no evidence which they have a right to consider, then the charge 
does not aid them in coming toa correct conclusion, but its tendency is to 
embarrass and mislead them, as it may induce them to indulge in conjectures 
instead of weghingthe testimony.’ United States v. Breiling, 20 How. 254. 
When a prayer for instruction is presented to the court, and there is no evi- 
dence upon the subject in the case for the consideration of the jury, it ought 
always to be withheld, and if it is given under such circumstances, it will, as 
a general rule, be regarded as error in the court, for the reason that its ten- 
dency may be, and often is, to mislead the jury by withdrawing their atten- 
Goodman v, 
Simonds, 20 How. p. 359. Bills of exceptions ought to state that evidence was 
offered of the facts upon which the opinion of the court is prayed, else the 
court is under no obligation to give the instruction. Varse v. Smith, 6 Cr. 
22; United States v. Dunham, 21 Law Rep. 591; Caldwell v. United States, 
8 How. 366; Blackburn v, Crawford, 3 Wall. 176. ‘Though the judge may 
refuse to declare the law to the jury ona hypothetical question, yet if he gives 
the instruction, and it is erroneous, it is the proper subject of revision. Etting 
v. United States, 1r Wheat. 59; Beaver v. Taylor, 1 Wall. 637. But the true 
rule, if there be no evidence to support the theory of fact assumed in the 
prayer, is to reject it, as it is error to leave a question to a jury in respect to 
which there is no evidence. Chandler v. Van Roeder, 24 How. 224; Rail- 
road v. Gladmon, 16 Wall. 409."’ 


PACIFIC LAW REPORTER, DEC. 8. 


tion from the legitimate points of enquiry involved in the issue. 


Void Probute Sale—Limitations.—Meeks v. Vassault, United States 
Circuit Court, District of California, Sawyer, J. [8 Pac. L. R. 179]. The 
questions ruled in this opinion, and the manner in which they are treated, make 
it of sufficient value to warrant usin withholding a notice of it at present, with 
the view. of publishing it hereafter. 


Criminal Evidence—Confessions.—People v. Barrie, Supreme Court 





‘for the better protection of the wages of mechanics, miners, laborers and 
others,” does not give a lien for wages earned after the particular property | 
has been seized by the sheriff on an execution. Property levied is in the cus- | 
tody of the law, and when sold the proceeds are preserved against lien-cred- 
itors subsequent to the levy. 

2. When a mechanics’ lien which is defective has been filed, and the prop- | 
erty against which it is entered is sold by the sheriff before the expiration of | 
the six months allowed by law for filing the lien of a mechanic, the claim may | 
be made upon the fund with the same effect that it could be made, if a lien | 
sufficient in form and substance had been entered of record before the sale. 


A Maratime Lien is an Insurable Interest—Instructions based 
on Hypothetical State of Facts.—Merchants’ Mutual Ins. Co. v. Bar- | 
ing, Supreme Court of the United States, opinion by Clifford, J. [31 Leg. | 
Int. 405.] Baring Brothers & Co. made advances to the master of an Amer- 
ican bark in a Spanish port, for the purpose of procuring an equipment and | 
cargo to enable her to prosecute her voyage to New Orleans. She suffered | 
much during the voyage, and on her arrival in port an adjustment was made | 
by adjuster of the averages of that port, who awarded Baring Brothers & Co. | 
the sum of $3,507, on the policy of insurance. For this sum they brought | 
suit against the insurance company. The bill of exceptions contained three | 
instructions which were prayed for and refused, but none of the evidence was 
set out. Inthe absence of any evidence in the bill of exceptions, the court hold | 
—1. That the money having been advanced to the vessel for supplies in a | 
foreign port, the prima facie presumption is that the loan was made on the 
credit of the vessel, and not on the credit of the owners. 2, That the lien 
thus acquired is an insurable interest. 

Commenting on the manner in which a court of error will treat the refusal 
of instructions by the court below when the evidence is not set out, the 
learned judge says: 

“ Correct instructions, if applicable 'to the Jcase, the court, as a general 
rule, is required to give, unless the same are in substance and effect embodied 
in those previously given by the court to the jury; but the court is never re- 
quired by law to give an instruction to the jury which is not applicable to the 
case, even though it be correct as an abstract principle or rule of law; and 





| curring. 


of California. Opinion by McKinstry, J., Wallace, C. J., and Niles, J., con- 
This was an indictment for larceny. We extract the following from 
the opinion of the court: 

“The confession testified to by Randall, the superintendent of the com- 


| pany, in the sheriff's office and in the presence of the sheriff and his deputy, - 


is to be regarded as if made to the sheriff. 

“ The following is a transcript from the record: 

‘*Q.—' Did you say to him that it would be better for him to make a full dis- 
closure ?’ 

‘* A.—‘ I don’t know but that something of that kind might have been said.’ 

**Q.— Do you know by whom?’ 

**A,—'I do not know.’ 

““Q.— But by some one of you?’ 

“ A.— It may have been said.’ 

“Q.— Isn't that your impression that some such remark was made to him ? ’ 

“‘A.—‘ It is possible,’ 

‘“The witness was then permitted to detail the confession, notwithstanding 
the objection of defendant. 

‘** Before any confession can be received in a criminal case it must be shown 
that it was voluntary. ‘The course of practice is to inquire whether the pris- 
oner had been told that it would be better for him to confess, or worse for 
him if he did not confess, or whether language to that effect had been ad- 
dressed to him.” 1 Green Ev. 219. The court below should have been sat- 
isfied that the confession was voluntary; certainly the preliminary listening 
was of a nature to excite the gravest suspicion that proper inducements had 
But the testimony affirmatory established the inad- 
missibility of evidence of the confession. It would be substituting sound for 
sense to say that the prosecuting witness did not in effect declare that the sher- 
iff or his deputy, or he himselfin their presence and hearing, said to the pris- 
‘It will be better for you to make a full disclosure.’ 

‘The rule is without exception that such promise made by one in author- 


been held out to elicit it. 


oner. 


ity will exclude a confession. 
of confessions obtained by means of inducements held out by such persons. 
It may be true, even in such cases—owing to the variety in character and cir- 


Public policy absolutely requires the rejection 
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cumstances—that the promise may not iz fact induce the confession. But as 
it is thought to succeed in a large majority of instances, it is wisely adopted 
as a rule of Jaw applicable to them all. Ibid. 222, 223 and cases cited 

‘We cannot too strongly urge on the district attorneys never to offer evi- 
dence of confessions, except it has first been made to appear that they were 
made voluntarily. We ought not to be compelled to reverse a judgment be- 
cause of a violation of so well established a rule of law.” 

PAcIFIC LAW REPORIER, DEC, 15 i 

Jurisdiction of Probate Court of Utah.--Feiris v. Higley, Supreme 
Court of the United States, December Term, 1874. Opinion by Mr. Justice 
Miller. It will be remembered that a conflict of jurisdiction has been going 


on for some time between the probate court of the territory of Utah and the 
territorial district court, in which are mingled strong political and religious | 
feelings—the jurisdiction of this court being supported by the sect of Mor- 
mons, or Latter Day Saints, who practice poligamy, and constitute a major- 
ity of the inhabitants of the territory. The question is now definitely put to 
rest by the present case, of which the following syllabus indicates the points 
ruled : 

1. The act of Congress under which Utah was organized as a territory pro- | 
vided for a supreme court, district courts, probate courts, and justices of the 
peace, and distributed the judicial power among them, } 

2. It gave to the supreme and district courts a general jurisdiction at com- 
mon law and chancery, and limited and defined the powers of the justices of 
the peace, 

3. It declared that the legislative power should extend to all rightful subjects 


of legislation not inconsistent with the constitution of the United States, or | 
with the organic act. 

4. The act of the territorial legislature conferring on the probate courts a 
general jurisdiction in civil and criminal cases, and both in chancery and | 
at common law, is inconsistent with the organic act, and is, therefore, void. | 

Tax Title—Void Assessments.—People v. Hogan, Supreme Court of | 
California, [8 Pac. Law Rep. 193]. Where it is proved that the com- 
missioners did not jointly view and assess the land in question, the assessment 
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| 
| erty, the judgment may be for the possession of the property, or for the value 


thereof, in case a delivery cannot be had, and damages for the detention ; and 
the court held that a judgment for the value alone is not necessarily erroneous, 
because the alternative is not expressed upon its face ; that an absolute judg- 
ment is equivalent to finding that a delivery cannot be had. [This is a speci- 
men of the questions of merely local practice in the courts of the territories 
with which the precious time of the justices of the Supreme Court of the 
United States, is, under the laws regulating their jurisdiction as they now stand, 
frittered away.—Ed. C. L. J.] 


Discharge in Bankruptcy—Restraining Proceedings at Law— 
Creditor Omitted from the Schedule and not Notified of the Pro- 
ceeding—Jurisdiction.—/m Re Archenbraun, United States District Court, 
Eastern District of Michigan, Longyear, J. [7 Chi. L. N. 99.] 

1. In any case where a discharge may be a bar to a debt, claim, liability, or 
demand against a bankrupt, a suit at law to collect the same must be restrained 
until the application for a discharge, if made and prosecuted with reasonable 
diligence, has been determined. If the creditor would avoid such bar, he 
must come into the bankruptcy court and oppose a discharge in the modes 
pointed out by the act. 

2. Any debt, etc., which “might have been proved,” whether actually 
proved or not, comes clearly within the category of debts, etc., as to which a 
discharge is declared by Sec. 34, to be a release even though the creditor 


| owning such debt, etc., was omitted from the schedule and received no notice 


of the proceeding. 
3. Jurisdiction, either of the proceedings or to grant a discharge, is not 
made to depend upon the correctness of the schedule of the creditors, or upon 


| the actual reception of notice of the proceedings by creditors. The court ob- 
| tains full and complete jurisdiction for all purposes, whatsoever, by the peti- 


tion, adjudication and warrant whether voluntary or involuntary. 


Ne Exeat—When Petition Must Allege Fraud.—Malcolm v. An- 
drews, Supreme Court of Illinois, opinien by McAllister, J. [7 Chi. L. N. 
99.] In a proceeding by xe exea?, not of an equitable nature, the plaintiff (in 
analogy to the proceeding by capias ad respondendum) must show by his peti- 


is void. [Following People v. Coghill. 47 Cal. 361.] And this is so, al- [tion by facts stated and circumstances detailed, that the debtor has been guilty 


though the commissioners may have certified on the assessment roll that they 
have jointly viewed and assessed it. 


CHICAGO LEGAL NEws, DEC. Ig. 

Lien on Bankrupt’s Estate, When not Lost by Taking Fraudu- 
lent Bill of Sale.—Avery, Assignee, v. Hackley, Supreme Court of the 
United States, opinion by Mr. Justice Davis. [7 Chi, L. N.98]. This was an 
action of trover to recover the value of a large quantity of saw-logs alleged to 
have been fraudulently transferred by Alexander Blake, the bankrupt, to the 
defendants. 
were merged in the contract of January 25th, 1868. By this agreement Blake | 
engaged to deliver to the defendants, to be sawed on shares, eighteen millions 
of feet of pine saw-logs. The defendants agreed to advance Blake four 
dollars per thousand feet, to be paid as the work progressed. and to be applied 
exclusively to this purpose to secure the advances, with a stipulated rate of 
interest. The property in the logs was conveyed to the defendants, and the 
right of possession invested in them, who covenanted when the lumber was } 
manufactured to send it forward and sell it to the best advantage, the net pro- 
ceeds to be equally divided between the parties. Blake, on the 25th of May, 
1868, informed the defendants that he was unable to pay his debts, and pro- 
posed to make an assignment; but they objected to this, and requested him to 
make a bill of sale of his property to them, which he did, including the logs. 
The bill of sale was executed with a view of giving the defendants a prefer- 
ence, and was contrary to the provisions of the bankrupt law. Hed, under 
the evidence, that the contract of Jan. 25, was not abandoned by the parties 
and merged in the bill of sale; that the creditors having elected to avoid the 
fraudulent conveyance, take the property as though it had never been made, | 
and subject to all lawful liens upon it; that the assignee, standing in the place | 
of the bankrupt, acquired no greater rights than he possessed, and the defend- 
ants neither gained or lost any rights because of the bill of sale. The learned 
judge cites in support of his general views on this question the following cases: 
Jn re Kahley, 4 B. R. 124; Ladd v. Higgin, 35 N. H. 428; Towle v. Hoit, 14 
N. H, 63; Stedman v. Vickery & al. 42 Maine, 136; Hoyt v. Dimon, 5 Day, | 
483; Britt v. Aylett, 6 Eng. (Ark.), 475; Mead v. Combs, C. E. Green, (N. J.) 
112; Ripley v. Severar.ce, 6 Pick. 474 ; Sawyer v. Turpin, 5 Bank. Reg. 339; 
Roster v, Eastman, 14 Wisconsin, 39; Stockoe v. Cowan, 29 Bevan, 637; 
Meshke v. Van Doran, 16 Wis. 319; White v. Gainer, 2 Bing. 23. 


There had been several contracts between these parties which | 


Practice in Territorial Courts of Montana—Form of Judgment 
in Replevin.—Bayley v. Griswold, Supreme Court of the United States, 
opinion by Waite, Ch. J. [7 Chi. L.N.99.] The statute of this Territory | 


provi that in an action for the recovery of the possession of personal prop- 


of fraud, or that there is a strong presumption of fraud. 


Levy on Land—Mistake—Equity.—Young v. McGown, Supreme 
Judicial Court of Maine, opinion by Appleton, Ch. J. [7 Ch. L. N. 1o2.] 
A court of equity will not correct a mistake in a levy upon land. 


Meliorations and Improvements.—Union Hall Association v. Mor- 
rison, Court of Appeals of Maryland. [7 Chi. L. N. 104.] A dona fide pur- 
chaser without notice of defect in his title, is entitled to compensation for im- 
provements from the true owner upon a bill filed against him for that purpose. 








Legal News and Notes. 

—A SECOND volume of Sawyer’s Circuit Court Reports will be issued in a 
few days. 

THE Chicago Bar Association has passed a resolution that the supreme 
court of Illinois should meet only at the capitol of the state. 

—A WASHINGTON jury has lately rendered a verdict of $15,000 in favor 
of Wm. Penn Clarke and J. H. Weed, for legal services in collecting Mon- 
tana war claims. 

MosEs G. COBB, a prominent member of the bar of San Francisco, Cal., 
was shot and fatally wounded on the 23d ult., by Mrs. Smyth, a client. Cause, 
business troubles, It is thought the latter is insane. 

—JUDGE E. M. KIELs of the Eufala, Ala., city court, has resigned. Arti- 


| cles of impeachment were pending in the general assembly. He is also under 


indictment for felony. Gen. Alpheus Baker has been appointed to succeed 
him. 

— WHY not put up Judge Dillon of Iowa for president? "’ asks a Kansas 
paper. Partly because he is too good a judge to be spared for any other posi- 
tion, and mainly because he is a man of too much sense to run as a forlorn- 
hope candidate,—St. Louis Times. 


—By a latitudinous construction of some act of Congress, the speech of 
Mr. Riddle, in the Safe Burglary case, has been issued in pamplet form from the 
government printing office, atpublic expense. If it indeed be true that that 
office was established, among other things, for the purpose of printin; lawyers’ 
briefs gratuitously, we know of a number who would like to patronize it. 


—HoN. ALEXANDER HAMILTON, formerly a judge of the St. Louis Cir- 
cuit Court, was kindly remembered by the younger members of the St. Louis 
baron Christmas day. They presented Mrs. Hamilton with a handsome life- 
size portrait of the Judge, executed by a St. Louis artist, Mr. John Reid, 
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—GOVERNOR WOODSON of Missouri has issued a proclamation announcing 
the ratification, by vote of the people, of the following amendment to the state 
constitution: Section 4. The fourth section of the second article of the con- 
stitution of this state is hereby stricken out, and forever rescinded, and the 
following is adopted: ‘‘ The general assembly may provide by law for regis- 
tering all voters in the cities and towns having a population of more than ten 
thousand inhabitants.” 

—CHARLES S. HEMPSTEAD died in Galena, Illinois, on Thursday, Dec. 
10, 1874, in the 81st year of his age. Mr. H. emigrated from New London, 
Conn., in 1809, to St. Louis, Mo., where he had a brother practicing law, whose 
office he entered, and in 1814, when he had just passed his 21st year, was ex- 
amined at Kaskaskia by Judge Kent Kane, and licensed to practice. He was 
probably the oldest licensed lawyer in the state. He removed to Galena in 
the fall of 1832, where he has since resided. 


—JUDGE HOFFMAN, in the United States District Court at San Francisco, 
in the case of the German bondholders against the California Pacific railroad 
company—a petition in bankruptcy—has decided against the petitioners, but 
the court gives them ten days’ time to amend the petition, within which time 
other creditors may join. 

—THE Proctor-Moulton suit has been compromised in a manner disgusting 
to Beecher, satisfactory to Miss Proctor, and not lucrative to Moulton. 
Moulton confesses, substantially, that he knows nothing of his own knowl- 
edge against Miss Proctor’s character, and could prove nothing against it, 
but was obliged to write what he did in self-defence, and because Beecher had 
told him so, This satisfies Miss Proctor’s honor, and she does not want any 
money, but Moulton pays costs amounting to over $3,000. What disgusts 
Beecher 1s, that he was not permitted to deny, on oath, that he ever told 
Moulton the stuft which Moulton says he did. 

—U. S. SUPREME COURT RULEs.—On the 14th ult., Mr. Chief Justice 
Waite announced the following in relation to the rules of court : 

Rule 20 is amended by the addition of the following as a fourth paragraph : 

Nobrief or argument will be received, either through the clerk or otherwise, 
after a case has been argued or submitted, except upon leave granted in open 
court, after notice to the opposing counsel. 

Ordered, that from and after January 1, 1875, the motion-day shall be Mon- 
day of each week, in lieu of Friday, and motions not required by the rules of 
the court to be put on the docket, shall be entitled to preference on Monday, 
immediately after the reading of opinions shall close, if such motions shall be 
made before the court shall have entered upon the hearing of a cause upon 
the docket. 


—WILLIAM M. TWEED was brought to New York city from the peniten- 
tiary, on Blackwell's Island, December 2, on a writ of habeas corpus, for re- 
view of his sentence, on the grounds, first, that the court which imposed it 
had no jurisdiction, and second, that an illegal sentence had been imposed, 
and that the legal term of imprisonment on the conviction, namely, one year, 
had expired. The writ of habeas corpus was quashed by Judge Barrett, and 
Tweed was remanded to Blackwell's Island. We are sorry to learn that Mr. 
David Dudley Field, of counsel for Tweed, quoted a decision from the col- 
umns of the CENTRAL LAW JOURNAL as authority against the sentence 
which was passed upon him. We are glad to know that this journal is useful 
in the East as well as in the West, but should not have been proud of being 
instrumental in securing the release of the greatest rogue of the century. Still 
it is as much to the interest of honest men, as it is to the interest of Tweed, 
that he should have justice according to law. 


—THE trial of Count Von Arnim, charged with embezzling documents be- 
longing to the archives of the German Embassy at Paris, was concluded on 
the 20th ult. The trial took place before a court composed of three judges, 
without a jury, trial by jury not being accorded in Germany to prisoners 
c ed with poiitical offences. At the conclusion of the trial the Count was 
summoned to appear, and his presence compelled by the court against the 
protest of his physician. The court then read an elaborate judgment consist- 
ing of twenty lithographed pages. According to the report of the New York 
Herald, Herr Reich, in summing up, divided the features of the case into 
three categories : 

1. The retention of the documents, he said, that is to say those containing 
the alleged censures of Prince Bismarck, constituted, in the judgment of the 
court, no offence provided for under the German penal code. Count Arnim 
had docketed the disciplinary documents coming under this designation, and 
therefore the charges of bad intention, contended for by the eminent counsel 
for the prosecution, must be excluded. 

2. In relation to papers on diplomatic affairs in France, the documents, the 
court had decided, did not come within the sense of the indictment. 

3. As to the third category, which included the ecclesiastical documents 
previously read at a secret session, he said the court had ruled that they were 





important state papers. However, the requisite evidence was wanting to es- 
tablish the alleged illegal appropriation. P 

But, again, the unauthorized use of a document is not embezzlement, Even 
if the documents were published, it would simply be an offence akin to the in- 
fringement of acopyright. The court possesses no proof by whom, when or 
how the documents were abstracted, and, therefore, that matter remains under 
the terms of the Roman law. om liguet. 

The judge concluded his address by finding the accused guilty of the con 
cealment of thirteen ecclesiastical and political documents intrusted to his 
official custody while in the diplomatic service of the empire. 

After weighing, in an impartial manner, the circumstances of aggravation 
and mitigation, the judge pronounced sentence as follows: ‘ Therefore, in the 
King’s name, we declare the accused not guilty either of embezzlement or 
misdemeanor, but guilty of an offence against public order, and condemn 
Count Arnim to pay the costs of the suit and to suffer imprisonment for three 
months, less the term of confinement already undergone.” 

Six weeks grace have been allowed the Count before he is to go to prison. 
In the meanwhile all police restrictions have been removed, and he will be 
permitted to ride or walk at any length he may desire without interference. 


—HOoNn, JOHN MEREDITH READ, formerly Chief Justice of Pennsylvania, 
died recently at his house in Philadelphia, in the 78th year of his age. We 
condense from an exchange the following sketch of his life: Judge Read was 
descended from a distinguished ancestry, his grandfather being George Read, 
a signor of the Declaration of Independence, and his father John Read, an 
eminent lawyer and a senator of the United States. His mother was a daughter 
of Samuel Meredith, a patriot of the Revolution and the first treasurer of the 
United States. He was educated at the University of Pennsylvania, and 
was born in 1797, and was admitted to the bar in 1818. In 
1823 he was elected a member of the Pennsylvania assembly, and 
he was re-elected the next year. Soon after the accession of 
Martin Van Buren to the presidency, Mr. Read was appointed United 
States District attorney for the Eastern District of Pennsylvania, and held the 
office till 1841. While acting as district attorney he was appointed by the 
secretary of war as judge advocate of the court of enquiry and court martial 
upon Commodore Elliot. In 1845 he was nominated by the president to succeed 
Judge Baldwin upon the supreme bench of the United States, but, for politi- 
cal reasons, the senate failed to act upon the nomination. The next year he 
was appointed attorney-general of Pennsylvania, and held the office about six 
months, when he resigned. For the twelve years that intervened between his 
relinquishing the office of attorney-general and his election as judge of the 
Supreme Court of Pennsylvania, he pursued the practice of the law with un- 
abated diligence. During the interval referred to, he was engaged in many 
important trials, and among the rest is that of Castner Hanway, tried in 1851 
for treason. His speech, which was the closing one in the case on the part of 
the defence, and occupied the court during three days of its session, was a 
most masterly performance, and absolutely conclusive on every point. 
Through all this period Judge Read had been a Democrat; but he was a 
Democrat of the free soil type, a fact to which the failure of his confirmation 
as a supreme judge of the United States was owing. In 1849, asa delegate to 
the Democratic convention at Pittsburgh, he strenuously advocated a resolution 
denying ‘‘the power of any citizen to carry the area of bondage beyond its 
present dominion,” He vigorous!y opposed the repeal of the Missouri com- 
promise. A speech, which he delivered at the Chinese Museum, in 1850, in 
advocacy of the admission of California asa free state, contained a strong 
avowal of the doctrine which, six years latter, found sympathy and accord in 
the ranks of the new party organized under Republican leaders, and laid down 
in the celebrated platform on whicl: the contest of 1856 was waged. Itis not 
surprising, therefore, that, upon the organization of the Republican party, Mr. 
Read should be among the foremost of the Democrats who severed their old 
party ties, and in the memorable campaign of 1856, he was an outspoken and 
earnest advocate of John C. Fremont for the presidency. Two years later, 
when the Republicans of Pennsylvania wanted a candidate for the supreme 
court, to fill the vancancy occasioned by the retirement of Judge Black to 
enter the cabinet of Mr. Buchanan, he was nominated for that important posi- 
tion. His election followed, and he filled the place with great acceptance. 
In 1860, when Mr. Lincoln was nominated for the presidency, Judge Read 
was also a candidate, receiving ten votes on the first ballot. Failing to receive 
the nomination himself, Judge Read was among the most earnest advocates 
of Mr. Lincoln's election, and throughout the war he was a warm defender of 
the policy of his administration. After the expiration of his term upon the 
supreme bench of Pennsylvania, Judge Read lived in retirement, dying at a 
ripe old age. Hisson, General John Meredith Read, United States Minister to 
Greece, sailed on his return to that country only a week before his death, 
and disembarked to hear of that event. 
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